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PREFACE. 



More than twenty years having elapsed since the publication 
of the leading treatises upon the law of costs by the late Mr. 
John Gray and the late Mr. Walker Marshall, and the law re- 
lating to the costs of an action in the Queen's Bench Division 
having been materially affected by the Judicature Acts and 
Rules of the Supreme Court and by recent decisions, the pre- 
sent time seems to afford a convenient opportunity for a new 
treatise upon the subject. 

The key-note to the present work is contained in a passage 
in the judgment of Lord Justice (now Lord) Bramwell in the 
case of Myers v. Defries (5 Ex. D. at p. 184) that although 
"the old law as to costs is gone, we may look upon it as a 
guide ; for the former rules as to apportioning the liability for 
costs were in themselves reasonable, and ought to be followed 
wherever it is practicable." Keeping the words of the learned 
Lord Justice in view, the author has made such a selection of 
the earlier decisions, statutes, &c., which dealt with questions 
relating to costs arising prior to the passing of the Judicature 
Acts as appear to be useful for the purpose of solving questions 
of a similar nature likely to arise in the future. For this reason 
reference has frequently been made to the Common Law Proce- 
dure Acts and many of the Regulae Generales issued under 
those Acts, although they are now repealed or annulled. 

The principles upon which the law of costs is founded are 
those laid down by former writers on the subject, and the author 
is desirous of acknowledging the great assistance he has received 
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iv Preface. 

from them, and in particular from a work entitled The Practice 
of the Master's Office by the late Mr. Thomas Dax. 

The Rules of the Supreme Court have been collected under 
the various heads of the subject matters to which they relate. 
As several of the rules, however, make provision for different 
matters, it necessarily happens that the same rule is in certain 
cases set out more than once in the work, and a table of the 
rules cited has, therefore, been compiled for reference and will be 
found at page x'xiii. All the rules of court which directly refer 
to costs have been cited in the body of the work, and in the 
appendices will be found a selection of forms relating to costs 
given in the appendix to the Rules of the Supreme Court, 
1883, as well as the scale of costs in the Supreme Court, the 
County Court scale of costs, and the recently published Order 
as to Supreme Court fees which has been given in its entirety. 
It has been thought unnecessary to insert any precedents of 
Bills of Costs, inasmuch as only a few precedents could be given, 
and the recent edition of Precedents of Bills of Costs, by Messrs. 
Summerhays and Toogood, contains all the information neces- 
sary for the purpose of drawing bills. 

Attention is called to the " addenda," in which will be found 
all the cases relating to costs which have been decided at 
Judges' Chambers down to the most recent date. 

In conclusion, the author desires to acknowledge the obligation 
under which he lies for the assistance given to him by his 
father — Master Gordon — one of the masters of the Queen's 
Bench Division, whose long practical experience of the subject 
renders the aid thus afforded of especial value. 

W. E. G. 

3, Elm Court, Temple. 
February, 1884. 
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ADDENDA ET CORRIGENDA. 



Note. — The whole of the C. L. Proc. Act, 1852 (15 & 16 Vict. c. 76), exce^Jt 

sections 23, 104 to 108, no, 112 to 115, 126, 127, 132, 208 to 220, 

226, 235, 236 : — 
The whole of the C. L. P. Act, 1854 (17 & 18 Vict. c. 125), except 

sections 3 to 17, 20 to 30, 59, 87, 89, 103, 106, 107, and — 
The whole of the C. L. P. Act, i860 (23 & 24 Vict. c. 126), except 

sections I, 17, 22, 45 and 46 : 

are repealed by the recent statute 46 & 47 Vict. c. 49. Sched. 

Add p. 7, note (e) — 

The Court of Appeal have reversed the decision of In re Bradford^ upon the 

ground that on a question of misconduct or no misconduct by a solicitor there 

must be an appeal, m order that he may have an opportunity of showing that the 

circumstances were such as to bring the case within the discretionary jurisdiction 

of the Judge at chambers— 32 W, R. 238. 53 L,J, Q.B. 65. 

Add p. 7, 1. II from bottom ; and p. 245, 1. 3 from bottom — 

A master when making an order barring a claimant, has no power under 
Order 57, r. 15, to make it a term of the order that the plaintiff shall pay the 
costs of the original action, apart from the interpleader proceedings. An appeal 
lies from such an order notwithstanding 36 & 37 Vict. c. 66, s. 49 —Hansen v. 
Maddox. 12 Q.B. D. 100. 52 L. J, Q.B. 67. 

Add p. 18, line 17, and p. 32, line 12 — 

An action brought by an executor for ;f 20^ being money lent by the testator 
to the defendant, was remitted for trial to the County Court under 19 & 20 Vict. 
c. 108 s. 26. The trial took place before October 24, but judgment was given 
for the plaintiff for ;£"io after that date, the County Court Judge declining to 
certify that there was sufficient reason for bringing the action in the Superior 
Court. The officer having refused to allow the plaintiff to sign judgment for 
his costs. Field J. at chambers held that the plaintiff having sued in the High 
Court under a fair and reasonable expectation that he could obtain judgment under 
Order 14, was entitled to such costs as were allowable under Order 65, r. 4, 
and was not deprived of ihem under the provisions of 30 & 31 Vict. c. 142, s. 5, 
Evans v. Edwards, The Law Journal ^ 1883, p. 633 : W, N., 1883, p. 194. 

Order 65, r. 12, does not apply to all actions founded on contract in which the 
plaintiff recovers less than ^"50. Where, therefore, a plaintiff obtained judg- 
ment by default for a sum less than ;£"20, in an action founded on contract it was 
held by Mathew J. that sect. 5 of the County Courts Act, 1867, was applicable, 
and that in the aosence of special grounds for allowing costs, he was not entitled 
to any costs — Calvert v. Davison, The Laiv Journal ^ Jan. 26, 1884, p. 74 : 
W. iV., 1884, p. 18. 

Add"^, 31, 1. 19 — 

Where an action was referred at the trial, costs to be in the discretion of the 
arbitrator, who made his award upon Nov. 15, and the plaintiff subsequently 
signed judgment for ;^30 and his costs, it was held by Field J. at chambers that 
as the right to costs depends upon the judgment, which was signed after the 
Rules of Court came into operation, the provisions of Order 65, r. 12, applied to 
the case, and the plaint. flf having recovered less than;£"50, was entitled to no more 
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costs than he would have been entitled to had he brought the action in the 
County Court — Langley v. Sugden, The Law Journal^ Dec. I, 1883, p. 651 : 
Weekly Notes, Dec. I, 1 883, p. 198. 

Add p. 36, 1. 2 from bottom — 

As to the party to bear costs where the Court or a Judge appoints one of the 
solicitors of the court to be guardian ad litem of an infant or of a person of 
unsound mind, see Order 65, r. 13. 

Page 49, 1. 1 5 from bottom — 

for 5 & 6 Will. 4, c. 60, read 5 & 6 Will. 4, c. 50. 

Page 63, 1. 3— 

for 1855, read 1853. 

Acdp,62,l 17— 

Where in an action the defendants denied all the allegations of the statement 
of claim, and as an alternative defence paid money into Court in satisfaction of 
the plaintiffs' claim, but the plaintiffs did not accept the sum paid in, the cause 
was referred — costs of the cause, reference, and award to abide the event — the 
arbitrator found all the issues except one as to special damage in favour of the 
plaintiffs, and also found that the money paid in was enough to satisfy the 
plaintiffs' claim in respect of the subject matter of the action. The Court of 
Appeal held that the defendants were entitled to the general costs of the action 
and award, and to the costs of the issues found in their favour ; but that the 
plaintiffs were entitled to the costs of the issues upon which they had succeeded. 
The costs in such a case ought to be taxed in the usual manner as though the 
action had been tried out in the ordinary course of law — Goutard w. Carr. — ^2 
^. A'., 242. 53Z.y. Q.B. 55. 

Add p. 83, 1. 9— 

An application by the defendant for delivery up of mortgage deeds upon pay- 
ment of amount of lien claimed into Court under Order 50, r. 8, in an action 
by mortgagee against mortgagor, on a covenant in the mortgage deed for pay- 
ment of principal and interest, was refused by Butt J. at chambers. It appeared 
that the defendant paid into Court the full amoimt claimed and the plaintiff took 
it out in satisfaction of his claim ; there was no counterclaim nor did the facts 
stated in the affidavits shew any ground for a counterclaim, until after the 
money paid into Court had been accepted in satisfaction — Morgan v. Greatrex, 
The Law Joumaly Jan. 5, 1884, p. 6 : fV. JV., 1884, p. 2. 

Add p. 109 — 

A plaintiff is entitled to an order for costs as of an action in the High Court 
under Order 65, r. 12, when the writ in an action of contract is served out of the 
jurisdiction and judgment is signed in default of appearance for a sum less than 
£^0 ; for the plaintiff could not have brought the action in the County Court 
effectively as he could not get leave to serve the writ out of the jurisdiction — 
Mendelssohn v. Hoppe. The Law Journal^ Feb. 9, 1884, p. 108 ; W, N., 1884, 

p. 31- 
Page 117, 1. II from bottom — 
for recover read reconvey. 

Add p. 118, 1. 24, and p. 208, 1. 13— 

The following sums have been fixed by Field J» at chambers, as the costs 
payable where judgment has been obtained under Order • 14, for sums between 
;f 50 and ;f 20 in actions of contract : — 

£» s. d. 
In town cases . . . . . . 6 10 o 

In country cases . . . . . .700 
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An extra six shillings will be allowed for each additional defendant, and any 
extraordinary costs that have been incurred in any particular case may be brought 
to the notice of the master and added to the usual allowance — Bye v. Kirby. 
The Law Journal^ Nov. 24, 1883, p. 634 : Weekly Notes, Dec. 1 1, 1883, p. 195. 

Where a writ has been issued in London and served upon a defendant in the 
country, that is a country case, and a plaintiff who has obtained judgment under 
Order 14, is entitled to £j costs instead of £6 los. — Daviesy, Stevens, — The 
Law Journal, Jan. 19, 1884, p. 49 : W, N,, 1884, p. 9. 

Add p. 139, 1. II — 

A judge is not bound to make an order dispensing with the deposit required by 
Order 31, rr. 25, 26, before delivery of interrogatories, merely on the ground 
that the parties have assented to such an order being made — Aste <Sr* Co. v. 
Stumore <5r* Co. 32 W, R, 219. This case aflfirms the remarks of Field J, in 
Hall V. Liardet, See post p. 139. 

The deposit paid into Court under Order 31, rr. 26, 27, is not paid in as 
security for the costs of discovery only, but is security for the general costs of 
the action — /ubbv. Bibbs, The Law Journal, Dec. 8, 1883, p. 655: IV, N,, 
Dec. 8, 1883, p. 208. 

A deposit for discovery was required from a foreign corporation in La Com- 
pa^nie ^c. du Pacifique v. The Guano Co, — The Law Journal, Nov. 10, 1883, 
p. 609 : W. N,, Nov. 10, 1883, p. 166. 

The provisions of Order 31, rr. 25, 26, do not apply to an order for discovery 
of ship s papers. — Law v. Budd, The Law Journal, Nov. 10, 1883, p. 608 : 
W, N,, Nov. 10, 1883, p. 166. 

Addp, 139,1. II — 

In Burr v. Hubbard, the deposit required under Order 31, rr. 25, 26, when 
interrogatories are delivered, was dispensed with by Field J. The action was to 
recover damages for personal injury to the plaintiff. The defendant denied his 
liability on the ground that the persons who caused the injury were not in his 
employment at the time, and the plaintiff desired to interrogate the defendant as 
to this. The plaintiff, moreover, stated in his affidavit that by reason of his 
poverty he was unable to make the deposit of £$, pursuant to the Rules of 
Court.— »S^^ The Law Journal, Dec. i, 1883, p. 650: Weekly Notes, Dec. i, 
1883, p. 193- 

Add p. 139,1. II— 

An action was brought to recover damages for alleged fraud on the part 
of seven defendants as directors and secretary of a company. The defendants 
appeared and were represented by different solicitors. The plaintiff without 
leave (the action being for fraud) delivered interrogatories to each of the seven 
defendants, but only paid into Court a sum of ;f 10 as security under Order 31, 
r. 26. Field J, at chambers held that under Order 31, rr. 25, 26, the plaintiff 
must make the prescribed deposit in respect of each set of interrogatories which 
he delivered — Smith v. Reed, The Law Journal, Dec. I, 1883, p. 649 : Weekly 
Notes, Dec. I, 1883, p. 196. 

Page 171, ^^ after Order 65, r. 27 (20)— 

In a case in which an application was made to stay proceedings upon payment 
of the sum claimed and costs, less certain costs alleged to be unnecessary, it 
appeared that sixteen actions had been brought against underwriters which had 
been consolidated by order. The defendants desired to pay as for a total loss, 
but objected to pay the costs of the sixteen writs. Field J. ordered that the 
plaintiffs should have the costs of one action, and that as to the other actions, 
they should pay to the defendants such costs, if any, as they had been put to by 
the bringing of the separate actions, in lieu of including all the defendants in one 
writ — Guhet v. Young, The Law [oumal, Dec. 15, 1883, p. 683 : Weekly 
Notes, Dec. 15, 1883, p. 216. 
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Add p. 172, after Order 65, r. 27 (36) — 

Where in pursuance of any direction by the Court or a Judge in Chambers 
drafts are settled by any of the Conveyancing Counsel of the Court, the expense 
of procuring such drafts to be previously or subsequently settled by other counsel, 
on behalf of the same parties on whose behalf such drafts are settled by the 
Conveyancing Counsel of the Court, shall not be allowed on taxation as between 
party and party, or as between solicitor and client, unless the Court or a Judge 
shall otherwise direct. Order 65, r. 22. 

Page 179— 

For precedents of forms in which objections to taxation are to be drawn, see 
Scott's "Costs," 842 (ed. 4), and Summerhays & Toogood's " Precedents of 
Costs," (ed. 4). 

Page 202, 1. 2 — 

The new order as to Court fees, 1884, fixes the fee of two shillings and six- 
pence alone, as payable for filing a warrant of attorney or cognovit, stQpostj p. 326. 

Add p. 251 — 

The sheriff or other officer executing an order of arrest under the Debtor's 
Act, 1869, s. 6, is entitled to the same fees as heretofore — Order 69, r. 2. 

Add p. 253 — 

By sect. 46 (2), of the Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), where the 
goods of a debtor are sold under an execution in respect of a judgment for a sum 
exceeding £^0, the sheriff after deducting the costs of execution from the pro- 
ceeds of the sale is to retain the balance for fourteen days, and if within that 
time notice is served on him of a bankruptcy petition having been presented 
against or by the debtor, and the debtor is adjudged bankrupt thereon or on any 
other petiti9n of which the sheriff has notice, he is to pay the balance to the 
trustee in bankruptcy who shall be entitled to retain the same as against the 
execution creditor, but otherwise he is to deal with it as if no notice of the pre- 
sentation of a bankruptcy petition had been served on him. 

The following scale of fees payable to "Examiners of the High Court" 
was published on Feb. 4, 1 884. 

FEES. 

£ s. d. 

1. For every examination before an examiner of the Court 

in London or Middlesex . . . . . .110 

2. For the examiner's clerk . . . . . . .026 

3. For each hour or part of an hour occupied in such examina- 

tion beyond two hours . . . . ' . .0106 

4. For the examiner's clerk, where such examination occupies 

more than three hours (in addition to fee No. 2) per 

day 026 

5. For every examination before an examiner of the Court 

elsewhere than in London or Middlesex . . '550 

6. For every day of six hours, or part of a day occupied in 

such examination beyond the first day . . '550 

The party prosecuting the order or his solicitor, shall also pay all reasonable 
travelling and orher expenses, including charges for the room (other than the 
examiner's chambers) where the examination is taken. 

N.B. — The fees Nos. i, 2 & 5 (as the case may be), shall be paid by the party 
prosecuting the order or his solicitor on obtaining the examiner's note of time and 
place for the examination. The fees Nos. 3, 4 & 6 (as the case may be), shall be 
paid so soon as the examination has been concluded, together with any travelling or 
other expenses as above-mentioned. 
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CHAPTER I. 

COSTS OF AN ACTION IN GENERAL. 

The right of a party, whether plaintiff or defendant, to recover Costs be- 
costs incurred in an action is entirely the creature of statute. [u^g-^A^Ig 
No such right existed at Common Law, and if a plaintiff failed 
in his action, he was diVCiQrcQd pro f also clamore; if he succeeded, 
the defendant was in misericordia for his unjust detention of 
the plaintiffs right, but he was not liable for the payment of any 
costs of suit, at least under that title. Costs, however, were 
always considered and included in the quantum of damages in 
such actions where damages are given.® The first statute en- 
titling a plaintiff to costs was 6 Edw. i. c. i (Statute of Gloucester), 
which gave costs to demandants who recovered damages in a 
real action, and subsequent statutes were passed at different 
times giving a plaintiff a right to recover costs in any action.^ 
The right of a defendant to recover costs was, with three ex- 
ceptions,® first conferred by 23 Hen. viii. c. 15, but the most 
important statute in favour of defendants was 4 Jac. i. c. 3, 
which gave costs to a defendant in every case where the 
plaintiff would have had costs if he had succeeded. Both these 
statutes, however, gave a defendant costs only in those cases 
where he had a verdict or the plaintiff was nonsuited. There 

* Marshall on Costs, i ; Hullock on Costs, i ; 3 Bl. Com. 399. 

^ See Gray on Costs, 7 ; Marshall, 2 et seq.^ and remarks of Lord Black- 
bum in Gamett v. Bradley, 3 App. C. at pp. 961, 962 : 48 LJ. Ex. 186. 

• (i) 52 Hen. ill. c. 6 (St. Marleberge), giving a defendant costs of suit in 
cases relating to wardship in chivalry ; (2) 3 Hen. vii. c. 10, and 19 Hen. vii. 
c. 20, giving costs to a defendant in error ; and (3) 7 Hen. viii. c. 19, giving 
a defendant costs in replevin. Marshall, 4. 

B 
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were several other statutes giving costs,* but all these statutes 
went on one principle throughout ; the result being that, as a 
general rule, the party who succeeded got his costs, whether 
he was plaintiff or defendant, whether he succeeded by a ver- 
dict or upon demurrer, i.e., the successful party got his ordinary 
taxed costs. In other words, the costs followed the event, and 
the party who was successful had them as a matter of course, 
subject, however, to several exceptions made in particular cases 
by certain statutes.^ The practice as to costs followed in the 
Courts of Common Law before the passing of the Judicature 
Acts, 1873-1875, in cases where there were several issues to 
be decided, is very concisely stated by Thesiger LJ, in Myers 
v. DefrieSy^ as follows : " Under the Common Law Procedure 
Act, 1852, s. 41, except replevin and ejectment, causes of action 
by and against the same parties in the same rights might be 
joined in the same suit. Pursuant to the provisions of that and 
other statutes the defendant might, as regards some defences 
without and others with leave, plead several defences. The 
plaintiff, if he succeeded as to any of the causes of action alleged 
by him, was entitled to the general costs of the cause, although 
this right, if the damages recovered were small, was controlled to 
some extent by certain statutes such as 43 Eliz. c. 6, s. 2: 
21 Jac. i. c. 16, s. 6: 3 & 4 Vic. c. 24, s. 2, and the statutes 
relating to the County Courts, the most recent of which was 
the County Courts Act, 1867 (30 & 31 Vic. c. 142), s. 5. The 
defendant, however, was entitled to all the costs of the issues 
as to which he obtained the verdict."^ Inasmuch as the 
effect of the Judicature Acts and the Rules of Court has 
been to repeal the old law relating to costs, it has not been 
thought necessary to do more than merely draw attention to 
the numerous statutes which have been passed at various times 
on the subject. 
Costs since Passing, then, to the Judicature Acts, it may be stated, as a 
Judicature general rule, subject to certain exceptions which will be shortly 
Acts. mentioned, that costs are no^w prvnd facie in the discretion of 

, Order 65, the Court or judge.® The most important enactment which deals 
with the question of costs is Order 65 of the Rules of Court. By 



r. I. 



* E.g. : 24 Hen. viii. c. 8: 13 Eliz. c. 2 : 13 Car. ii. st. 2. c. 2, s. 3 : 3 & 4 
Will. iv. c. 42 : 3 & 4 Will. iv. c. 43 : 8 & 9 Vic. c. 1 1 : 12 & 13 Vic. c. 106, 
and 15 & 16 Vic. c. 76. Marshall, pp. 4 et seq. 

^ Per Lord Blackburn in Garnett v. Bradley, 3 App. C, at p. 962 : 48 L.J, 
Ex. 186. 

« 5 Ex. D. p. 187 : 48 LJ. Ex. 446. 

^ Myers v. Defries, 5 Ex. D. 180, 187 : 49 L.J. Ex. 266. 

® Myers v, Defries, Siddons v. Lawrence, 4 Ex. D. 176, 183 : 48 L.J. Ex. 
446. 
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Rule I of this order it is provided that, "Subject to the provisions 
of the Acts and these Rules, the costs of, and incident to, all pro- 
ceedings in the Supreme Court shall be in the discretion of the 
Court or judge . . . Provided also, that where any action, cause, 
matter or issue is tried with a jury, the costs shall follow the event, 
unless the judge before whom such action, cause, matter or issue 
is tried or the Court shall for good cause otherwise order." The 
operation of Order 65 is as large as words can make it, and it 
was apparently designed to extend to all proceedings the dis- 
cretionary power which formerly had only governed cases in 
equity; and it may be observed in passing, that the Rules of Court 
in almost all interlocutory proceedings and applications made to 
a judge previous to the trial leave the question of costs in the 
discretion of the Court or judge, who may make any order 
"upon such terms, as to costs or otherwise, as such Court or 
judge may think fit." 

The general enactment of Order 65, then, is that costs shall General 
be in the discretion of the Court, subject to the proviso which ^q^^^^^. 
says that where an action is tried by a jury it is to be a different ^, 
thing. If the plaintiff recovers when the action is tried before trial befo 
a judge alone the costs are not to be recovered absolutely, but judge 
are to be at the discretion of the judge. If the plaintiff recovers ^^°"®* 
when the action is tried before a jury, there is to be a different Where 
rule — the costs shall follow the event — which means that the .^"^^ ^*^^ 
successful party, whether plaintiff or defendant, shall have his 
costs, i,e,, his ordinary taxed costs, " unless the judge before 
whom the action or issue is tried or the Court shall for good 
cause otherwise order."* Although as a general rule costs are Discretio; 
to follow the event in jury trials, it is to be noticed that even ^^ J^f^.^^ 
in that case the Act, by means of the proviso, still reserves to ^^^ 
the judge the power of exercising his discretion over the costs. 
Thus it has been held that a judge has power to direct that a 
plaintiff shall pay the costs of the action although he obtains 
judgment for a small amount,^ and Bramwell LJ,, in the course 
of his judgment, remarked'^ that ** upon the words of the first 
portion of Order 55" — which are identical with those of the 
new Order 65 — **I am strongly of opinion that it is within the 
power of the Court, although the plaintiff has succeeded to 
some extent, to compel him to pay the defendant's costs as well 
as his own : it appears clear to me that, where the action has 
been tried without a jury, the circumstance that the plaintiff 



* Gamett v, Bradley, 3 App. C ., 964, 965 : p 
marks of Bramwell LJ. in Myers v, Defries, 4 ] 
^ Harris v. Petherick, 4 Q.B. D. 611 and a 
« Harris v, Petherick, 4 Q.B. D. at p. 612. 
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has recovered something will not of itself relieve him from 
liability to pay the defendant's costs."* The proviso at the end 
of the order does not take away that power: the only difference 
under the new Order 65 would seem to be that if the action is 
tried before a jury, it is requisite that there should be some 
"good cause" for depriving a successful plaintiff of his costs; 
and when there is, the judge or Court has the same absolute 
discretion as if the action had been tried without a jury. It 
Successful would seem that the Court or a judge has no jurisdiction to 
defendant make a Successful defendant pay the costs of an action, even 
orderwHo though Order 65, r. i, gives an absolute discretion as to costs, 
pay costs of That order adopts, with the same limitations, the jurisdiction as 
action. to costs which existed formerly in the Court of Chancery.* 
Thus it has been held that no order could be made against a 
defendant to pay the costs of the litigation where he has wholly 
Successful succeeded in the action.*' But the Court has a discretion to 
defendant deprive a defendant of his costs though he succeeds in the 
^p^^^ Q^ action, and to make him pay perhaps the greater part of the 
costs. costs by giving against him the costs of issues on which he fails, 
or costs in respect of misconduct by him in the course of the 
action.^ In other words, if the defendant fails as regards some 
of the issues or misbehaves himself, he may, although successful, 
have to pay the costs caused by such failure or misbehaviour,* 
But there is an essential difference between a plaintiff and a 
defendant ; for a plaintiff may succeed in getting a decree and 
still have to pay all the costs of the action, but the defendant is 
dragged into Court and cannot be made liable to pay the whole 
costs of the action if the plaintiff had no title to bring him 
there.*^ The present Order 65, r. i, differs from the annulled 
Order 55 in this that the judge who tries the case need not ex- 
ercise the power which is given to him over the costs at the 
trial, or as it was decided, "substantially at the trial," because 

■ See also remarks of Brett LJ. to same effect in Harris v, Petherick, 
4 Q.B. D. at p. 613. 

^ See In re Foster v. G. W. R. Co., 8 Q.B. D. 515 ; 51 L.J. Q.B. i^Zyper 
Brett LJ.; this case deals with Order 55, r. i, of R.S.C. 1875, but the remarks 
apply to Order 65, r. i, of R.S.C. 1883. 

« Witt V. Corcoran, 2 Ch.D. 69: 45 L.J.Ch. 603; Dicks v. Yates, 18 Ch.D. 
76, 84 : 50 L.J.Ch. 809 ; Tidwell v. Ariel, 3 Madd. 403, 409 ; Cooth z/. Jackson, 
2 Ves. II, 40 ; Clarke v. Hart, 6 H.L. Cas. 632, 667 : 27 L.J.Ch. 615, 620; 
Danieirs Ch. Pr. 1238 (ed. 5). 

^ Perjessel M.R. in Dicks v. Yates, supra at p. 84 ; see also Dufour v, 
Sigel, 4 De G.M. & G. 520 : 22 L.J. Ch. 678. 

^ Per Brett LJ.j see In re Foster v, G. W. R. Co., 51 L.J. Q.B. at p. 236. 

' Per James LJ. in Dicks v. Yates, 18 Ch. D. at p. 85. As to the power 
of an arbitrator to make a successful party pay all the costs see Fearon v. 
Flinn, L.R. 5 C.P. 34. 
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the words "upon application made at the trial for good cause 
shewn," which were contained in the former Order 55, have been 
omitted from Order 65. The recent decisions upon that subject 
which were very conflicting are therefore of h'ttle practical value.* 

The right to costs does not in most cases merely depend Discretio 
upon the merits of the cause as finally decided, but may to a °^ J"^se 

over cost' 

very great extent depend upon the mode in which it has been how to bi 
conducted by the parties ;^ and in exercising his discretion exercised 
therefore to deprive a successful party of costs, the judge is not 
confined to the consideration of the conduct of the party in the 
course of the litigation only, but may consider his conduct 
previous to and conducing to the action. The judge must, 
however, assume the truth of the facts found by the jury.® 
Thus where in an action for a libel contained in a letter written 
by the wife of the defendant the judge was of opinion, although 
the plaintiff recovered a verdict for £iOy that he had brought 
the whole thing upon himself by his incautious conduct, and 
for that reason deprived him of his costs, the Court of Appeal 
refused to interfere with the judge*s order on the grounds already 
stated. 

It has also been held in Myers v. Defries^ that by the words Meaning 
"or the Court shall otherwise order," contained in the latter **?^^^ 
part of the annulled Order SS, a power is given to the Court oj^er!"*^ 
independently of and other than that given by way of appeal 
from the judge, or where the case is brought before the Court 
on a new trial, and that the Divisional Court has under that 
order an original jurisdiction to make an order depriving a 
successful party of the costs of an action tried before a jury, 
and that it has a discretion in the matter with which the Court 
of Appeal has no power to interfere.® It may be that the 
Court in accordance with the opinion expressed by Bramwell 
LJ. in Myers v. Defries, as to the meaning of the old Order 55, 
will not, when exercising the jurisdiction given by that order, 
and now by Order 65, " otherwise order except where upon con- 

• See Collins v. Welch, L.R. 5 C.P. D. 27 : 49 LJ. C.P. 260 ; Harris v. 
Petherick, L.R. 4 Q.B. D. 61 1 : 48 LJ. Q.B. 521 ; Baker v. Oakes, L.R. 2 Q.B. 
D. 171 : 46 LJ. Q.B. 246 ; Tyne Alkali Co. v. Lawson, 36 L.T. N.S. 100 ; 
General St. Nav. Co. v. Lond. and Edinburgh Shipping Co., L.R. 2 Ex. D. 
467: 47 L.J. Ex. 77 \ Kynaston v. Mackinder, 47 L.J. Q.B. 76. 

^ Per Lord Watson in Metropolitan Asylum District v. Hill, 5 App. C. 
at p. 586. 
e Harnett v. Vise, 5 Ex. D. 307. 
^ Per Bramwell LJ, 4 Ex. D. at p. 181: 48 L.J. Ex. 446. 

• Per Thesiger LJ. S. C. at p. 183 ; but see Turner v. Heyland, 4 C.P. D. 
432; 48 L.J. C.P. 535, where a judge at Nisi Prius of his own motion and 
without any direct application, made an order preventing the costs follow- 
ing the event. 
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Court of sideration there is something to induce them to overrule that 
no otf nal Presumption which the legislature has declared in favour of the 
jurisdiction litigant who has had a cause tried before a jury, and in whose 
over costs favour the event has been decided." The Court of Appeal, 
of action, moreover, has no original jurisdiction to make an order as to 

such costs.* 

Jurisdic- It was held that under the annulled Order 55, r. i, a judge at 

tion of chambers has no jurisdiction to make an order as to the costs 

ChSbers ^'^ ^^ action tried by' a jury, whether he was the judge at the 

over costs trial or not, upon the ground that such order confined the 

of action, power to the Divisional Court.^ This may be so where the 

judge at chambers is not the judge who tried the case ; but the 

words of the new Order 65 — namely, unless the judge before 

whom the action is tried, or the Court shall for good cause 

otherwise order — are so general that it may perhaps now be 

competent for the judge before whom the action was tried to 

deal with the costs of the action afterwards at chambers. But 

it is submitted that the application would run the risk of being 

refused if not made within a reasonable time after the trial. 

Jurisdic- The jurisdiction of the Divisional Court to deal with the 

tion of Di- costs of an action tried before a jury is an alternative, and not 

Court over ^^ appellate jurisdiction.*^ Where, therefore, the judge before 

costs of whom the action was tried has not exercised any discretion in 

action. ^^ matter, the Divisional Court can do so. 

Applica- The application to the Divisional Court to exercise the 

tion for alternative jurisdiction given by the rule should be made within 

action, a reasonable time after the trial.*^ 

when to be Section 49 of the Judicature Act, 1873, enacts that "no order 
made. made by the High Court of Justice or any judge thereof, by the 
No appeal consent of parties or as to costs only which by law are left to 
as to costs the discretion of the Court, shall be subject to any appeal ex- 
ouUeav^' cept by leave of the Court or judge making such order." 
. , * The House of Lords with regard to that section have decided 
lies from that an appeal must not be brought for costs or in relation to 
order im- costs Only.* But a Condition that imposes upon one party or 
posing con- ^^ other as the price of an order which is to be made, or per- 
payment of niitted to Stand in his favour, some election to be made by him 
costs. as to the payment of costs does not come within the above- 
mentioned rule applying to an appeal for costs only.^ In the 

* Per Brett LJ, in Baker v, Oakes, 2 Q.B. D. at p. 176: 46 L.J. Q.B. 246. 
*> Baker v. Oakes, 2 Q.B. D. 171: 46 L.J. Q.B. 246. 

« Marsden77. Lane, and Yorkshire R. Co., 7 Q.B. D. 641 : 50 L.J. Q.B. 318. 
^ Bowey v. Bell, 4 Q.B. D. 95 : 48 L.J. Q.B. 161. 

* Metropolitan Asylum District v. Hill, 5 App. C. 582 : 49 L.J. Q.B. 745. 

* Per Lord Selborne in Metropolitan Asylum District v. WSW.^ supra p. 585. 
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case referred to, the Divisional Court granted a new trial on the 
ground that the findings of the jury upon the evidence were 
not satisfactory; and as part of that order reserved the question 
of costs. An appeal from that order was taken to the Court 
of Appeal, the object of which was to discharge the order for 
the new trial. The Court of Appeal conditionally discharged 
the order for the new trial, and in the alternative conditionally 
dismissed the appeal upon payment within a certain time of 
the costs of the first trial. The House of Lords held that under 
these circumstances the case did not fall within the rule apply- 
ing to an appeal for costs or in relation to costs only, and 
heard the appeal.* The right of a party to appeal, where the Appeal lies 
question raised is as to the principle upon which costs are to ^J^ * ques-^ 
be allowed or refused, is not taken away by Section 49 of the cipie. 
Judicature Act, 1873, for that section applies only to a case 
where a judge has a discretion, and has exercised it in giving 
or refusing costs.^ 

But it would seem that there may be some cases in which 
an appeal might lie from the discretion of the judge ; for Brett 
LJ. in Collins v. Welch^ expressed the opinion that the word 
"good" in the expression **for good cause" was inserted in 
Order 55, r. i — now Order 65 — for the purpose of giving an 
appeal from the judge's decision on the question of costs; but 
that remark, it is to be observed, is applicable to cases only 
where the action is tried with a jury. 

Section 49 applies to orders as to costs made in Interpleader s. 49 ap- 
proceedings as well as to orders in other proceedings in the P^*^^ ^° 

HighCourt.<l p"eadei. 

But an order that the costs of an application at chambers 

on behalf of a client shall be paid by his solicitor personally 

\s within section 49, and therefore not subject to any appeal 

except by leave.® So also there is no appeal except by leave 

from an order made by a judge at chambers that a plaintiff 

should pay the costs of inspecting the defendant's property, for 

these are costs which by law are left to the discretion of the 

judge.' This latter decision, however, seems to be inconsistent 

with that of the House of Lords in the case of the Metropolitan 

Asylum District v. HilL 

• Metropolitan Asylum District v. Hill, supra. 

^ Marcus v. General Steam Navigation Co., W.N. 1876, p. 157: 35 L.T. 
N.S. 353. Perjessel MR. 
' 5 C.P. D. 27, 38 : 49 L.J. C.P. 260. 
^ Harmont v. Forster, 8 Q.B. D. 82 : 51 L.J. Q.B. 12. 

• In re Bradford, 1 1 Q.B. Div. 373. 

' Mitchell V. The Darley Main Colliery Co., 10 Q.B. D. 457 : 52 L.J. Q.B. 
394 ; see Order 50, r. 3. 
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s. 49 does The section, however, does not apply to the order of a r 

not apply or district-registrar, and consequently a judge has power t 

M^teror any order as to costs made by either of them; as for instai 

District order dismissing without costs an action for want of 

Registrar, cution.* 

* Foster v, Edwards, 48 LJ. Q.B. 767. 



CHAPTER II. 

COSTS WHERE ACTION TRIED WITH A JURY. 

In the preceding chapter the question of costs was,, inter alia, 
treated of in those cases where an action has been tried first 
without a jury and secondly with a jury, and the judge at the 
trial has made an order as to costs within the meaning of the 
proviso contained in Order 65. 

The next branch of the subject relates to those cases where 
an action has been tried with a jury, and no order has been 
made as to costs. 

The general rule contained in the proviso to Order 65 is that Rule as tc 
in such a case the costs shall follow the event ; but this rule must costs whei 
be understood as being subject to any liability to be <ieprived ^^^^*?J"*^ 
of such costs which may arise under any statutory enactment, 
as, for instance, by the operation of the County Courts Act, 
1867, section 5, which has been specially preserved by section 
67 of the Judicature Act, 1873, and which will be more fully 
dealt with hereafter.* 

The leading case on the subject is Garnett v. Bradley^ 

decided in the House of Lords, in which it was held that where 

in an action of slander a plaintiff recovers a farthing damages, 

he will, in the absence of any order to the contrary, be entitled 

\.o his costs, because the ** event " has been decided in his 

favour.*^ So also in Parsons v. Tinting,^ which was an action 

for libel, the plaintiff recovered a farthing damages, and the 

judge at the trial having refused to give any certificate with 

regard to costs, the plaintiff would, upon the same ground, have 

been entitled to his costs. 

The " event " which the costs of an action follow has been " Event,* 
the subject of discussion in several cases. The shortest defini- meaning « 
tion of the word as applied to the question of costs is that ^uy^^^"*^ 

* Post: chap. 3. 

^ 3 App. Cases, 944 : 48 L.J. Ex. 186. 

« As to |:he effect of the Judicature Act, 1873, Sect. 67, and the annulled 
order 55, on cases in which the County Court cannot give relief, j<?^ per Lord 
Blackburn : Garnett v. Bradley, 3 App. C. at p. 97 1 : and chap. 3, post. 

d 2 C.P. D. 119 : 46 L.J. C.P. 230. 
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given hy Brett LJ, in Collins w, Welch,^ namely, "Event must 
be the event of the trial — it means the finding and the judg- 
ment ; "^ and Kelly CB., in an earlier case,** said that the " event " 
which the costs followed was the conclusion of the whole matter 
or proceeding, which commenced with the writ of summpns and 
ended with the final judgment ; and that the party who suc- 
ceeded in his action was in the absence of any special directions 
entitled to the whole costs of the entire action. In the case 
last referred to* the plaintiff recovered a verdict in an action 
for personal injuries, but the Divisional Court ordered a new 
trial unless the plaintiff consented to certain terms. No direc- 
tion as to costs was given, and the plaintiff would not consent 
to the terms. A new trial was then had and a verdict was 
entered for the plaintiff, and it was held that the plaintiff was 
entitled to the costs of the first trial, as part of the costs of 
the action, which, under the Order, follow the event. " One 
plain rule," said Mellor J.y in delivering judgment, "now 
governs all these cases, the costs are to follow the event and the 
event is the result of the entire litigation. In this case the first 
trial was not like an interlocutory application, nor was it an 
abortive issue ; it was one of the stages in the whole proceed- 
ings which ended in the judgment in favour of the plaintiff. 
The plaintiff is therefore entitled to the natural consequences 
of this judgment, and they include the costs of the whole case. 
All the proceedings here were but stages of one litigation which 
has finally ended in a verdict in favour of the plaintiff."® 

This last-mentioned case followed the decision of the Court 
of Appeal in Creen v. Wright^ on the very .same point. There, 
on the trial of an action, a nonsuit was directed, which, how- 
ever, was set aside and a new trial granted. On the second 
trial the plaintiff had a verdict and judgment, and it was held 
that he was entitled to the costs of the first trial and of the rule 
for a new trial as part of the costs which followed the event. 
" In my opinion," said Lord Coleridge CJ,y " the event is the 
ultimate event of the second verdict, and the costs are all the 
costs of and incidental to the proceedings leading up to that 
event, including the costs of the first trial. If the action had 
ended with the nonsuit, that would have been the event. "« It 
was also stated by Brett LJ,, that the costs which follow the 

* 5 C.P. D. 27 : 49 L.J. C.P. 260. 
^ 5 C.P. D. at p. 33. 

Field V. G. N. R. 3 Ex. D. 261, at p. 262 : 47 L.J. Ex. 662. 
d Field V. G. N. R. supra. 

• Field V. G. N. R. supra: at p. 26. 
f 2 C P. D. 354 : 46 L.J. C.P. 427. 

« Creen v. Wright, 2 C.P. D. at p. 355. 
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event are *' all the costs of and incidental to the proceedings, 
that is, all costs that have been fairly incurred in the course of 
the action."* In a later case, also, Bramwell LJ,, said that 
" the word * event * cannot mean the event of the verdict, be- 
cause it is possible that upon the only question in issue before 
the jury the verdict might be for one party, and yet the judge 
upon the whole case might give judgment for the other .... 
It cannot possibly mean that the costs of the action shall follow 
the verdict of the jury .... I assume it must mean this : — 
That where any action is tried by a jury the costs of the cause 
shall follow the eventr of the cause."** 

The question as to what is the '* event " when money is paid «« Event " 
into Court by the defendant generally was considered in where 
Langridge v. Campbells' moneypai 

There the action was brought to recover £373, the balance of *"^° °"^ 
an account for work, labour, and materials supplied to the 
defendant by the plaintiffs after giving credit for the payment 
of ;f650. The defendant paid £200 into Court, at the same 
time giving the statutory notice^ that ** that sum is sufficient to 
satisfy the plaintiffs* claim." The plaintiffs took the money out 
of Court,^ but did not give the statutory notice^ that they accepted 
the same in satisfaction of the causes of action in respect of 
which it had been paid in, and in fact gave no notice at all. 
The action was then referred to arbitration^ upon the terms, 
"costs of the cause to abide the event ; costs of the reference 
to be in the discretion of the arbitrator." No pleadings were 
delivered by either party, and the arbitrator certified that the 
sum paid in was sufficient to satisfy the plaintiffs'* claim, and he 
directed the parties to pay their own costs of the reference, and 
that the costs of the certificate should be equally divided 
between them. 

Under these circumstances it was held that the plaintiffs were 
not entitled to any costs, and that the defendant was entitled to 
the costs from the commencement of the action, because the 
;^200 had been paid into Court generally in respect of the 
whole cause of action, and the costs of the cause were to abide 
the "event." The "event" here was whether the ;^ 200 was 
.sufficient to satisfy the plaintiffs* claim, and the " event ** was 

• Green v. Wright, supra at p. 356. 

^ Myers v. Defries ; Siddons v. Lawrence : 4 Ex. D. 176, 180 : 48 L.J. 
Ex. 446. 
« 2 Ex D. 281 : 46 L.J. Ex. 277. 
<> Under Order 31, r. i, and see post. tit. : payment into Court. 

• Under Order 30, r. 3. 
' Under Order 30, r. 4. 

« Under Common Law Procedure Act, 1854 (17 and iS Vic. c. 125), s. 3. 
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that the plaintiffs recovered nothing beyond the sum paid into 
Court. This, it is to be observed, was a case where there were 
no pleadings, unless the statutory notice given by the defendant 
can be regarded as such. 

A somewhat different principle seems to have been followed 
in the later case of Bicckton v. Higgs^ in which the plaintiff 
claimed ;^SOO for breach of a covenant to keep a house in 
repair ; the defendant, by his statement of defence, traversed 
the breach, denied all liability, and paid £\'^o into Court, 
alleging that that sum was sufficient to satisfy the plaintiff's 
claim. The issue as to whether this sum was sufficient or not 
was referred to an official referee, who reported that it was 
sufficient to cover any just claim made by the plaintiff. The 
Court^ held that the costs were in their discretion, and that the 
proper mode of exercising that discretion was by giving the 
plaintiff his costs of the action up to the time of payment into 
Court, and the defendant his costs of the action after that time. 
Langridge v. Campbell^ was discussed, but the decision in that 
case was expressly limited to cases in which there are no plead- 
ings.^ This would appear to be a somewhat refined distinction, 
for in both cases the substantial question for decision was, 
whether the sum paid into Court was sufficient to satisfy the 
plaintiff's claim, and in both cases it was found that that sum 
was sufficient. 

The " event " of an action is in certain cases complex, as, for 
instance, where there are distinct causes of action, in which case 
the word is to be read " distributively " and the general costs 

2x.*' of the action 'will follow the judgment, but the costs of the 
particular issues will have to be respectively taxed in favour of 
the party who has succeeded on them.® Thus in Myers v. 
Defries^ the plaintiff claimed damages in respect of three dis- 
tinct causes of action, viz., malicious proceedings in bankruptcy, 
libel and slander, and trespass. Upon the first trial the plaintiff 
succeeded in obtaining damages for a substantial amount, but 
the finding of the jury being deemed unsatisfactory a new trial 

) be con- was ordered. At the second trial the plaintiff obtained a find- 

ued 

* 4 Ex. D. 174. 

^ Kelly CB. and Hawkins J. 

^^ 2 Ex. D. 281, 46 L.J. Ex. 277 : see also remarks of Patteson J., in 
Rumbelow v. Whalley, 16 Q.B. 397, 401 : 20 L.J. Q.B. 262 as to pay- 
ment into Court and its effect formerly where plaintiff replied that the sum 
paid in was not enough : see also Reid z/. Ashley, 22 L.J. C.P. 215. 

d Buckton V. Higgs ; 4 Ex. D. 174, at p. 175. 

* Myers v. Defries : 5 Ex. D. 15, 180, \%^ per Thesiger LJ. : 49 L.J. Ex. 
266. 

' 5 Ex. D. 15, in Court of Appeal at p. 180. 
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ing in his favour as to the claim for libel, the damages being "distribu- 
assessed at one farthing : but the jury found for the defendants ^^ere 
as to the other causes of action. A motion being made to there are 
deprive the plaintiff of costs, the Court of Appeal held that several 
there was jurisdiction in the Divisional Court to order that they ^^^ 
[ should not be taxed in his favour. The defendants then claimed 
the costs of the issues found by the jury in their favour, and 
the Court of Appeal confirming the view taken by the master 
on taxation and subsequently by the Divisional Court held that 
the defendants were entitled to these costs. Bramwell L y., in . 
the course of his judgment, remarked that ** Event means not ment of 
merely the finding of the jury, but the event of the cause. If costs, 
the plaintiff relies on several grounds of suit there may be "^^^^ 
several events^ and in my opinion event may be read as a nomen several 

collectivum The meaning to be ascribed to the proviso, events. 

as it stands, is that where there are several events, costs shall 
follow the events respectively. The question remains who 
shall recover the general costs of the cause } The plaintiff will 
be entitled to recover all those costs which have been incurred 
in producing the result in his favour ; the defendants will get 
all costs of resisting those parts of the plaintiff's claim which 
have been defeated. Upon this view the plaintiff, if he is not 
deprived of his costs either by order of the judge or under the 
County Courts Acts, will still be entitled to the general costs 
of the cause, from which must be deducted the costs of the 
portions of his claim, as to which the defendants have suc- 
ceeded."* The view taken by the Court of Appeal was in 
accordance with the practice which formerly existed in the 
Courts of Common Law,** and which had been followed on tax- 
ation of costs since the Judicature Acts; and Bramwell L J, ^ 
in the same case said, " I quite agree that the old law as to 
costs is gone ; but we may look upon it as a guide ; for the 
former rules as to apportioning the liability for costs were in 
themselves reasonable, and ought to be followed wherever it is 
practicable."*' And in an earlier case, the same learned Judge 
remarked that, " If it were possible to apportion the costs of 
the issues between the parties, perhaps it would in some cases, 
especially in actions for slander where the damages are assessed 
at a farthing, be a most satisfactory manner of concluding a 

• Myers v. Defries, 5 Ex. D. al p. 185. 

*» By the Common Law Procedure Act, 1852, s. 81, it was provided "That 
the costs of any issue, either of fact or law, shall follow the finding or judg- 
ment upon such issue and be adjudged to the successful party, whatever 
may be the result of the other issue or issues." See now Order 65, r. 2. 

« Myers v. Defries, 5 Ex. D. at p. 184. 
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litigation in which, at least technically, both the plaintiff and 
the defendant are to blame/'* 
aim and In Blake V. Appleyard^ it was held that although a plaintiff 
unter- might be entitled to the costs of the cause generally, yet the 
defendant was entitled to the costs of a counterclaim upon 
which he had succeeded. In this case the plaintiff proved a 
claim for £^0 and the defendant a counterclaim for £10, but no 
order was made as to costs, and it was held that the plaintiff 
was entitled to the general costs of the action, and the defen- 
dant to the costs of those matters on which he had succeeded, 
i.e,, the costs of proving his counterclaim and of the issues so 
far as they related thereto. 

In the earlier case of Staples v. Young,"^ a decision upon 
which some doubt has been thrown by a recent decision,* it was 
held that where, in an action, there was a claim, and also a 
counterclaim, the plaintiff's right to costs was to be decided with 
reference to the balance recovered, and not to the amount 
proved. If, therefore, a plaintiff recovered £2^ in an action of 
contract, but the defendant recovered on his counterclaim ;^20, 
the plaintiffs' right to costs would depend upon the balance of 
£^y and if no order as to costs is made he would get no costs, 
as he had recovered a sum which at law® did not entitle him to 
any costs. It is somewhat difficult, as was remarked by 
Denman J. in Potter v. Chambers^^ to reconcile the principles 
upon which the two cases of Staples v. Youngfi and Blake v. 
Appleyard^ were decided. 

In the former case,* Pollock B. was of opinion that the in- 
tention of the Judicature Acts was to treat a counterclaim as 
though it were a set-off, and with regard to the trial and the 
result of it in the matter of costs, to place them on the same 
footing ; but in the recent case of Stooke v. Taylor'} a contrary 
opinion was expressed by Cockburn CJ.y who, in the course of 
his judgment remarked,^ "the law as to the difference between 

• Harris v. Petherick : 4 Q.B. D, 611, at p. 612, Per Bramwell LJ \ 
48 LJ. Q.B. 521. 

^ 3 Ex. D. 195 : 47 L.J. Ex. 407 : see also Hallinan v. Price, 41 L.T. N.S. 
621. 

« 2 Ex. D. 324. 

d Stooke V. Taylor, 5 Q.B. D. 569. 

• County Courts Act, 1867 (30 & 31 Vic. c. 142), s. 5. 
' 4 C.P. D. 69 at p. 72. C A. at p. 457 : 48 L.J. C.P. 274. 
K 2 Ex. D. 324. 

^ 3 Ex. D. 195 : 47 L.J. Ex. 407. 
i Staples V. Young, 2 Ex. D. at p. 327. 

J 5 Q.B. D. 569 : 49 L.J. Q.B. 857. And see Neale v, Clarke, 4 Ex. D. 286. 
k 49 L.J. Q.B. at p. 862 
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set-off and counterclaim is correctly stated by Mr. Pitt Lewis in 
his very useful book on County Court Practice, p. 321, * a set-off/ 
he says, ' would seem to be of a different nature from a counter- 
claim, inasmuch as a set-off appears to show a debt balancing 
the debt claimed by the plaintiff, and thus leaving nothing due to 
him ; while a counterclaim, it would seem, consists of a cross claim, 
not necessarily extinguishing or destroying the plaintiffs de- 
mand. In other words, a set-off appears to consist of a defence 
to the original claim of the plaintiff; a counterclaim is the 
assertion of a separate and independent demand, which does 
not answer or destroy the original claim of the plaintiff. The 
right to rely on a set-off has long existed. The right to set up 
a counterclaim was first given by the Judicature Act' In 
Winterfield v. Bradnum,^ Brett LJ, says: *a counterclaim is 
sometimes a mere set-off; sometimes it is in the nature of a 
cross-action ; sometimes it is in respect of a wholly indepen- 
dent transaction. I think the true mode of considering the 
claim and counterclaim is that they are wholly independent 
suits, which for convenience of procedure are combined in one 
action. I know that a practice has arisen, that if the counter- ^laUn^ovei 
claim overtops the plaintiff's claim, judgment is entered for the topping 
defendant, and costs given accordingly. , But I think that the claim, 
allocatur should only be for the difference of the costs between 
the respective parties.' Myers v. Defries^ was, therefore, in my 
opinion rightly decided, where it was held that where the plain- 
tiff succeeded in his claim, and the defendant on his counter- 
claim, the word 'event' in Order 55, was to be read distribu- 
tively, and each party was entitled to his costs. I am, therefore, 
of opinion that, while under the special enactments of the 
statutes relating to set-off, a plaintiff recovers no more than the 
amount of his claim as reduced by the set-off, the effect of a 
counterclaim is altogether different, and that where such a 
claim is set up as a cross-action, each party recovers the amount 
of his claim, although by a wise and salutary provision, the 
party establishing his claim for the larger amount, whether 
plaintiff or defendant, obtains judgment for the excess only of 
his claim over that of the other. It appears to me, therefore, 
that the contention of the defendant founded on the authority 
of Staples V. Yoimg^ and the reasoning in that case, that a 
plaintiff does not recover the amount which he establishes on 
his own claim, when the amount for which he can have judg- 
ment is reduced by the counterclaim, is unsound, and ought 

* 3 Q.B. D. 324, at p. 326 : 47 L.J. 270 (Divisional Court). 
^ 5 Lx. D. 15, 180 : 49 L.J. Ex. 266. 
"^ 2 Ex. D. 324. 
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not to prevail." * These remarks of Cockburn CJ, have been 
quoted in exienso because they seem so clearly to explain 
the difference which exists between a set-off under the old law, 
and a counterclaim under the Judicature Acts.** 

In Potter v. Chambers!^ the plaintiffs established a claim for 
a sum exceeding ;^5o, and the defendant by his counterclaim 
recovered a sum which left a balance in favour of the plaintiffs 
for a sum of £^ I2s. only, and no order having been made to 
deprive them of costs, it was held that they were entitled to 
their costs. The case, however, was decided on the ground that 
the relief sought by the plaintiffs was -not relief which could 
have been given by a county court within the meaning of the 
Judicature Act, 1873, s. 6^^^ and that the case was therefore 
distinguishable from Staples v. Young*" where it appeared that 
the plaintiff had only established his claim to an amount under 
£^Oy 2l claim which could have been entertained by the county 
court, and that, therefore, the question did not turn upon the 
meaning of the words " relief sought " as used in sec. 6j. 

The general principle laid down in Myers v. Defries^ and 
Blake V. Appleyard,^ that a party is entitled to the costs of 
those issues which have been decided in his favour was followed 
in Davidson v. Gray,^ where it seems to have been considered 
that although the finding was in favour of the plaintiff, the 
defendants were entitled to the costs of their counterclaim upon 
which they had succeeded.* 

But r. 2 of Order 65 now provides that " when issues in fact 
and law are raised upon a claim or counterclaim the costs of 
the several issues respectively both in law and fact shall, unless 
otherwise ordered, follow the event " The meaning of this rule 
is not, it is submitted, that the costs of the several issues should 
follow the " event " in the sense in which that word is used — 
that is, the event of the action — in Order 65, r. i, but the event 
of such issues severally. So that a party for whom judgment 
is ultimately entered, and who would be entitled to the general 
costs of the action would not be entitled to the costs of those 

• 

* Stooke V. Taylor, 5 Q.B. D. 569, at pp. 577 etseq. 

See also remarks of Hawkins J. on the same subject in Neale v. Clarke, 
4 Ex. D. at p. 295. 

- 4 C P. D. 457, C.A. : 48 L.J. C.P. 274. 
^ As to this see chap. 3, post. 

* 2 Ex. D. 324. 

^ 5 Ex. D. 15, 180 : 49 L.J. Ex. 266. 
g 3 Ex. D. 195 : 47 L.J. Ex. 407. 

*» 5 Ex. D. at p. 189 {n). The judgments are reported fully 40 L.T. 
N.S. 192 : affirmed in C.A. 42 L.T. N.S. 834. 
i See remarks of Thesiger L.J. in Myers v, Defries, 5 Ex. D. at p. 188. 
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issues upon which the other party had succeeded ; if it were 

otherwise, and the costs of the issues in fact or law were to 

follow the event of the action, a party for whom judgment is 

ultimately entered, would be entitled to the costs of those issues 

upon which he had failed. It would seem, however, that if the 

plaintiff is deprived of his costs under sec. 5 of the County 

Courts Act, 1867, he would not be entitled to the costs of the 

issues either in fact or law ; because that section disentitles him 

altogether to any costs if he recovers less than the statutory 

amounts therein specified ; and does not obtain the necessary 

certificate or order for costs. 

Where in an action for a liquidated money claim, the judg- 
ment which after trial with a jury was entered for the plaintiff 
on his claim, and for the defendants for the balance on their 
counterclaim for goods sold, the amount of which exceeded 
that of the plaintiffs claim, directed that the plaintiff should 
recover against the defendant his costs of issue, and that the 
defendants should recover the costs of their counterclaim, the 
master, on taxation allowed the defendant the general costs of 
the cause, but the Court of Appeal held that the plaintiff was 
entitled to those costs. The decision did not turn upon the 
question whether the plaintiff was entitled upon principle to the 
costs of the action, but solely whether the costs had been 
rightly taxed under the order and judgment then before the 
Court.* 

Where certain^ issues were tried by an official referee who 
found that the defendant was indebted to the plaintiff on his 
claim for ;f 32 i8s. 6d., and the plaintiff to the defendant on his 
counterclaim for £1^ los. 6d., leaving a balance of £\ 12s. od. 
due to the defendant, the Court gave the costs of the cause to 
the defendant upon the ground that the counterclaim was not 
an independent counterclaim, but was really a defence to the 
plaintiflTs claim.** 

The diflSculty which has hitherto been experienced on this judgment 
subject would seem to be now obviated by Order 21, r. 17, for defem 
which provides that where in any action a set-off or counter- ^^^^^ 
claim is established as a defence against the plaintiff's claim, the 
Court or a judge may, if the balance is in favour of the defen- 
dant, ^\v% judgment for the defendant for such balance, or may 
otherwise adjudge to the defendant such relief as he may be 
entitled to upon the merits of the case. 

A set-off or counterclaim has the same effect as a cross Effect of 
action, so as to allow the Court to pronounce a final judgment counter- 

• Baines v. Bromley, 6 Q.B. D. 691 : 50 L.J. Q.B. 465. 
^ Lowe V, Holme, 10 Q.B. D. 286 : 52 L.J. Q.B. 270. 

C 
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in the same action, both on the original and on the cross-claim. 
(Order 19, r. 3.)* 

The effect of these two rules will, it is submitted, be, that in 
general the party for whom final judgment is given will be 
entitled to the costs of the cause unless deprived of the same, 
either by an order made under Order 65 ; or, further, if a 
plaintiff, under the provisions of section 5 of the County Courts 
Act, \Z6t> 
osts Where an action is ordered to be tried in a County Court 

here under the provisions of 19 & 20 Vic. c. 108, s. 26, the costs of 
ered to be ^^e action shall, subject to the provisions of the principal Act 
led in and these Rules, /<?//(^z£/ the event, unless by the Registrar's certi- 
ounty ficate of the result of the trial it shall appear that the judge 
before whom the action was tried was of opinion that the ques- 
tion of costs ought to be referred to a judge of the High Court, 
in which case no costs shall be recovered unless ordered by the 
Court or a judge. (Order 65, r. 4.) 

It has been decided that where an action has been ordered to 
be tried in the County Court under section 26, the action itself 
remains in the High Court, which still retains the power over 
the costs which is conferred by Order 65 ; whilst the County 
Court Judge has no jurisdiction at all over them, and will now 
only be able to certify as provided by the above-mentioned 
rule 4.*^ 
ummary. It may be convenient here shortly to summarize the effect of 
the cases already referred to touching the general question as 
to a party's right to costs, where such costs have not been taken 
away under Order 65, or under the provisions of the County 
Courts Act, i867.<* 

(i.) The general rule is that where an action is tried with a 
jury, costs follow the event unless otherwise ordered — and that 
means that the successful party, whether plaintiff or defendant, 
shall have his costs, i.e., his ordinary taxed costs.® 

(2.) If there are several events, the costs will follow the events 
respectively. Thus, if the plaintiff substantially succeeds as to 
one event and fails as to the rest, he will, if judgment is entered 
in his favour, be entitled to the general costs of the action, and 
also to all the costs incurred in producing that result in his 

' As to the apportionment of the costs of issues see post Qhdj^. 21. 

^ See chap. 3. 

*• Farmer v. May, 50 L.J. Q.B. 295. 

d 30 & 31 Vic. c. 142, s. 5 : as to the operation of this Act on the question 
of costs see chap. 3. 

e See remarks of Lord Blackburn in Garnett v. Bradley, 3 App. C. 944, 
962 : 48 L.J. Ex. 186. 
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favour : while the defendant will be entitled to the costs of 
resisting all those parts of the plaintiffs claim which have been 
defeated.* 

(3.) If there are several events, and the plaintiff fails as 
regards all of them, then the defendant will be entitled to 
the general costs of the action, and to the costs of the several 
issues upon which he has succeeded. 

(4.) Although the plaintiff may be entitled to the costs of the 
cause generally, yet the defendant is entitled to the costs of 
proving a counterclaim upon which he has succeeded.** 

(5.) It would also seem that a plaintiff who has succeeded in 
establishing his right to recover on his claim, will not be entitled 
to the general costs of the action where the defendant may 
have proved a counterclaim for a larger amount than that 
which the plaintiff has established his right to recover, if judg- 
ment/(;r the balance is entered in favour of the defendant.® 

(6.) If an action is referred to arbitration upon the terms 
"costs to abide the event," the party in whose favour judgment 
is entered will be entitled to the costs of the cause.^ 

(7.) Where an action is referred under the Common Law 
Procedure Act, 1854, and the order of reference is silent as to 
costs, the successful party is not entitled to any costs.* 

' Myers v, Defries, 5 Ex. D. at pp. 184, 185 : Per Bramwell LJ. : 49 
LJ. Ex. 266. As to apportionment of costs of issues see Order 65, r. 2. 

° See Order 65, r. 2 ; Blake v. Appleyard, 3 Ex. D. 195 : 47 L.J. Ex. 407 ; 
Davidson v. Gray, 5 Ex. D. 189 {n.) : 40 L.T. N.S. 192 ; but see Stooke v, 
Taylor, 5 Q.B. D. 569 : 49 L.J. Q.B. 857 ; Neale v, Clarke, 4 Ex. D. 286 ; 
Cole z/. Firth, 4 Ex. D. 301 {n) : 40 L.T. N.S. 851. 

* Order 21, r. 17, and see remarks of Kelly CB, in Cole v. Firth, 40 L.T. 
N.S. at p. 855. 

^ See chap. 5 ; Chatfield v. Sedgwick, 4 C.P. D. 383 (on Appeal), 459 ; but 
J/r/ Stooke v. Taylor, 5 Q.B. D. 569 : 49 L.J. Q.B. 857. 

" See chap. 5 ; Wimshurst v, Barrow Shipbuilding Co., 2 Q.B. D. 335 : 
46 LJ. Q.B. 477 ; Leggo v. Young, 16 C.B. 626 : 24 L.J. C.P. 200 ; Bell v. 
Postlethwaite, 5 E. & B. 695 : 25 LJ. Q.B. 63. 
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CHAPTER III. 

THE EFFECT OF THE COUNTY COURTS ACT, 1 867, UPON 

COSTS. 

Judicature INASMUCH as by section 67 of the Judicature Act, 1873, it is 
Act, 1873, enacted that '* the provisions contained in the fifth, seventh, 
^' ^' eighth, and tenth sections of the County Courts Act, 1867,* 

shall apply to all actions commenced in the said High 

Court of Justice, in which any relief is sought which can be 

given in a County Court," it becomes necessary to consider the 

effect of those sections upon the plaintiff's right to his costs of 

action. 

County III the first place it is to be observed that by section 67 the 

Court Act, provisions of the County Courts Act, 1867, ^^^ ^^ apply to all 

1867, s. 5, actions commenced in the Hie^h Court of Justice in which any 

a.DDiies to c3 mf ^ 

all actions relief is sought which can be given in a County Court. 

in High This enactment does not affect cases in which a County Court 

^^^^ «* cannot give relief, but it extends to all those actions, both legal 

lief sought" and equitable, which can be commenced in a County Court. In 

obtainable other words it would seem that the effect of section 67 is to 

Co^rt."'^^^ confine the operation of the County Courts Act, 1867, (sec. 5 in 

particular) to those cases in which, the action can be brought in 

the County Court. 

Excepted There are several cases, however, in which the County Courts 

cases. cannot give relief, and in which therefore the plaintiff will not 

be deprived of his costs, although he recovers less than the 

amounts specified in sec. 5 of the County Courts Act, 1867, as 

amended by 45 & 46 Vic. c. 57, s. 4. These excepted cases 

are actions for malicious prosecution, libel or slander, seduction, 

and breach of promise of marriage ;^ actions on contracts where 

the amount recovered exceeds ;^5o ;*' actions on any judgments 

of the Superior Courts f actions involving the title to realty, the 

annual value of which is less than ;^20 ;® actions to recover a 

* 30 & 31 Vic. c. 142. ^ 9 & 10 Vic. c. 95, s. 58. 

•^ 13 & 14 Vic. c. 61, s. I. «J 19 & 20 Vic. c. 108, s. 27. 
« 30 & 31 Vic. c. 142, s. 12. 
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legacy or distributive share under an intestacy exceeding ;^50,* 
or, ii not exceeding £^0, where the vahdity of such bequest or 
limitation is in dispute.** Formerly, in these cases a plaintiff if 
successful was entitled to his costs, independently of the amount 
of damages recovered, provided that he was not deprived of 
them by any statutory enactment, as, for instance, by those 
statutes which formerly took them away where the damages 
were less than 40s.* These latter statutes, however, have now 
been repealed by the Civil Procedure Acts Repeal Act 1879, 
and, as it would seem, by the effect of the Judicature Acts and 
Order 65 as to costs, and the rule now is that in such cases a 
plaintiff who recovers even a farthing damages is, in the absence 
of any order to the contrary made under Order 65, entitled to 
his costs.^ 

Thus, where in an action of slander or libel, a plaintiff recovers 
a farthing damages, he will, in the absence of any order as to 
costs, be entitled to his costs of action,* as the costs now follow 
the event. 

By section 5 of the County Courts Act, 1867,' it is provided County 
that " If in any action commenced after the passing of this Act CourtsAci 
in any of Her Majesty's Superior Courts of Record the plaintiff ^ ^' ^* ^ 
shall recover a sum less than* £20 if the action is founded on 
contract, or ;^io if founded on tort, whether by verdict, judg- 
ment by default, or on demurrer,^ or otherwise, he shall not be 
entitled to any costs of suit unless the judge certify on the 
record that there was sufficient reason for bringing such action 
in such superior court, or unless the Court or a judge at 
Chambers shall, by rule or order, allow such costs." 

Formerly the plaintiff, in order to get his costs without a 
certificate had, under this section, to recover more than ;^20 if 
the action was founded on contract, or ;£^ 10 if founded on tort, 
because the words of the section were *' a sum not exceeding." 
But the words of the section are now **a sum less than," so that if 
he recovers ;^20 in an action founded on contract, or ;£^ 10 in tort, 
he will not require a certificate in order to be entitled to his costs. 
If the plaintiff comes within the terms of the statute he will 

• 9 & 10 Vic. c. 95, s. 58 ; 13 & 14 Vic. c. 6i, s. i. 

* 9 & 10 Vic. c. 95, s. 58. 

* 43 Eliz. c. 6, s. 2 ; 21 Jac. i. c. 16, s. 6 ; 22 & 23 Car. ii. c. 9 ; 3 & 4 Vic. 
c. 24 ; 31 & 32 Vic. c. 54, s. 6. 

^ Gamett v. Bradley, 3 App. C. 944 : 48 L.J. Ex 186. 

• Gamett v. Bradley supra, overruling Parsons v, Tinling, 2 C.P. D. 
1 19 (C. A.) . 

'30 & 31 Vic. c. 142. 
« See 45 & 46 Vic. c. 57, s. 4. 

*" As to the effect of sec. s on judgnnient on issues of law or by default, 
j^<?/^j/ chaps. 8, II. 
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be deprived of his costs altogether in the absence of the certi- 
ficate.* So that he would not be entitled even to the costs of 
issues upon which he had succeeded at the trial. But the 
plaintiff is in a better position if he wholly fails in the action 
than if he partially succeeds, because in that event he would 
not be affected by the section, but would be entitled to the 
costs of any issues upon which he had succeeded.** 
s. 5 not Again, the section only affects a plaintiff's right to costs, and 

applicable j|. j^^^ been held not to apply to a counterclaim. If, therefore, 

to counter- v ir j ' » 

claim. a defendant recovers less than the amounts speciried in the 
section, he will not be deprived of his costs under that section.® 
Nor does the section, although depriving a plaintiff of his costs, 
relieve him at the same time from liability to pay the defendant 
his costs. Thus he may be liable to pay the costs of issues 
upon which the defendant has succeeded, although he has been 
deprived by the County Courts Acts of his right to be paid any 
costs by the defendant, even the costs of those issues upon 
which he has succeeded. 

The section further provides that the plaintiff shall not be 
entitled to any costs of suit unless the judge certifies, and at 
first sight this would seem to deprive him of costs altogether ; 
but it has been held** that costs of execution are not costs of 
suit, and that a plaintiff who has recovered less than £20 in an 
action for breach of contract is entitled to levy the costs of an 
execution under the Common Law Procedure Act, 1852.** 
s. 5 applies The section also applies to an action commenced in an in- 
to action ferior court and removed into a superior court by certiorari on 
removed ^j^^ application of the defendant. Thus where an action of 
rior Court", detinue commenced by a plaintiff in the Mayor's Court 
' London, was, at the instance of the defendant, removed by 
certiorari into the Queen's Bench, where the plaintiff recovered 
;^3, it was held, the judge who tried the cause having refused to 
, certify, under section 5, to give the plaintiff his costs, that he 
was not entitled to them. But it was remarked by Blackburn 
y., that " no doubt the fact that a case has been removed into 
the Superior Court by the defendant might, in many cases, be a 
strong reason for allowing the plaintiff his costs."^ 

* Baylis v. Lintott, L.R. 8 C.P. 345 : 42 L.J. C.P. 119. 

^ See remarks of Pollock CB., in Sharland v. Loaring, i Ex. at p. 381, 
17 L.J. Ex. 32 as to effect of 3 & 4 Vic. c. 24. 

* Blake v. Appleyard, 3 Ex. D. 195 : 47 L.J. Ex. 407. 

^ Armitage v. Jessop, L.R. 2 C.P. 12 : 36 L.J. C.P. 63 ; Forshaw v. De 
Wette, L.R. 6 Ex. 200 : 40 L.J. Ex. 153. 

® 15 & 16 Vic. c. 76, s. 123 ; and see Order 42, r. 15, which in terms is 
precisely the same as s. 123. 

' Pellas V. Breslauer, L.R. 6 Q.B. 438, 440 : 40 L.J. Q.B. 161 ; Flitters 
V. AUfrey, L.R. 10 C.P. 29 : 44 L.J. C.P. 73. 
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If a plaintiff suing in formd pauperis recovers less than the also to 
amounts fixed by section i;, he would not be entitled to any ^^*°^* ^> 

•^v ^ 1 ^ pauper 

costs Without an order." plaintiff; 

Where an action has been referred by consent to arbitration also to a* 
upon the terms that the costs of the action shall abide the event, tion re- 
and the award is for the plaintiff for less than ;^20 in an action ["^"^ °^ 
founded upon contract, the plaintiff is deprived of his costs by "costs to 
section 5 of the County Courts Act, 1867, unless he has obtained abide 
an order or certificate under the section.** event." 

The rule in a case of this kind is that whenever the plaintiff 
is entitled to judgment in the action, and gets his damages in 
the action, and the case is such that, if there had been no 
reference, the plaintiff would by virtue of the County Courts 
Act have lost his costs in the cause, so does he equally lose 
them when there is a reference which fixes the amount, unless 
he has succeeded in getting the necessary certificate.*^ 

But where an action is referred on the terms that the costs of 
the cause shall abide the event, but the costs of the reference 
and award shall be in the discretion of the arbitrator, if the 
arbitrator decides in favour of the plaintiff, he may lawfully 
direct the defendant to pay the costs of the reference and 
award, although the plaintiff may be deprived of the costs 
of the cause under section 5 of the County Courts Act, 
1867.^ 

Section 9 of the County Courts Admiralty Jurisdiction Act, s. 9 of 31 
i868,« which' enacts that persons taking proceedings in the 32 Vic. < 
Superior Court which they might under section 3 of that Act pggied 
have taken in a County Court, shall not be entitled to costs, 
unless the judge before whom the cause was tried shall certify 
that it was a proper cause to be tried in a superior court is 
inconsistent with and repealed by the rules of the Superior Court 
as to costs.' 

It is often difficult to determine whether an action is founded Test as t 

whether 

* As to this see Chinn v. Bullen, 8 C.B. 447 : 19 L.J. C.P. 42. action 
*» Fergusson 7/. Davison, 51 L.J. Q.B. 266; 8 Q. B.D. 470, over-ruling 

Jones 2/. Jones, 7 C.B. N.S. 832 ; 29 L.J. C.P. 151. 

* Smith V, Edge, 2 H. & C. 659 : 33 L.J. Ex. 9 ; Cowell v. The Amman 
Colliery Co., 6 B. &S. 333 : 34 L.J. Q.B. 161. 

^ Gallatti v, Wakefield, 4 Ex. D.. 249 : 48 L.J. Ex. 70 ; Forshaw v. De 
Wette; L.R. 6 Ex. 200 : 40 L.J. Ex. 153 ; and see Moore v, Watson, L.R. 
2 C.P. 314: 36 L.J. C.P. 122, which turned upon the right of the plaintiff to 
the costs of the reference, and did not touch the question of his right to 
the costs of the cause. 

* 31 & 32 Vic. c. 71. 

' Tenant v. Ellis, 6 Q.B. D. 46 ; 50 L.J. Q.B. 143 ; although this case 
was decided upon the words of the annulled Order 55 R.S.C. 1875, it is 
still a binding decision. 
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nded on on contract or tort, and this question has been recently con- 
tort. ^^ sidered in three cases.* 

In order to determine whether an action is founded on con- 
tract or founded in tort, it is necessary to look at the substance 
of the action, and not at the form. If the foundation of the 
action is the breach of a contract, then the action is " founded 
on contract ; " but where the cause of action is a wrongful act 
or the breach of a duty ultra a contract, then the action is 
" founded on tort."*» Thus where in an action claiming the 
return of a picture and damages for its detention, the plaintiff 
recovered a verdict of ;^io, being its value as assessed by the 
jury, and is. damages for its detention, it was held that the 
plaintiff was entitled to his costs since the action was ** founded 
on tort" within the meaning of the County Courts Act, 1867, 
section 5.^ " The question then is," said Brett LJ, in delivering 
judgment, " whether the cause of action in fact here is a cause 
of action founded on contract in the sense of its being a 
breach of contract, or whether it is founded on tort in the sense 
of its being founded on a wrongful act. I certainly have come 
to a very clear conclusion that where persons are sued in detinue 
for holding goods to which another person is entitled, the real 
cause of action, in fact, is a wrongful act, and not a breach of 
contract, because it may arise and occur when there is no con- 
tract, and the remedy sought is not a remedy which arises 
upon a breach of contract. The real substantial cause of action 
is a wrongful act, and I am not prepared to say that the 
statute did not mean when it used the words * founded on con- 
tract ' or * founded on tort,' founded on breach of contract as 
distinguished from founded on a wrongful act. If so, the action 
is founded on a wrongful act, and, therefore, within the meaning 
of the statute is founded on tort."^ This case decides that an 
action of detinue, which was formerly considered to be founded 
on contract, is for the purposes of this section founded on 
tort.* 

In Pontifex v. Midland B. Cof the plaintiff agreed to sell 

* Bryant v, Herbert, 3 C.P. D., 189, 389: 47 L.J. C.P. 354 ; in C.A. 
670 ; Pontifex v. Midland R. Co. 39 Q.B. D. 23 : 47 L.J. Q.B. 28 ; Fleming 
V. Manchester & Sh. R. Co. 4 Q.B. D. 81. 

^ Remarks of Bramwell LJ. at p. 391 et passim in Bryant v. Herbert, 
supra; see also Legge v. Tucker, i H. & N. 500 : 26 L.J. Ex. 71 ; Baylis v, 
Lintott, L.R. 8 C.P. 345 : 42 L.J. C.P. 119 ; Marshall v. York &c. R. Co. 
II C.B. 655 : 21 L.J. C.P. 34. 

^ Bryant v. Herbert supra. 

^ Bryant v. Herbert supra^ per Brett LJ. at p. 392. 

® As to old law on subject see Danby v* Lamb, 11 C.B. N.S. 423 : 31 
L.J. C.P. 17. 

^ 3 Q.B. D. 23 : 47 L.J. Q.B. 28. 



Effect of County Courts Act, 1867. 25 



I certain goods to A, and delivered them to the defendants as 
I carriers consigned to A. The goods, A having become insol- 
vent, were stopped in transitu by the plaintiff, who gave the 
defendants notice to hold them to his order. The defendants, 
notwithstanding this notice, delivered them to A, and it was 
held that the plaintiff's claim was founded, not on any existing 
contract between him and the defendants, but on the wrongful 
act of the defendants in delivering the goods as they did, after 
the contract to carry was put an end to by an unusual and un- 
expected event, viz., the stopping in transitu. " It appears to 
us," said Cockbum CJ,, in delivering the judgment of the 
Court, " that the words ' founded on contract * mean directly 
founded on contract, and not remotely, as in the present case. 
In reality, what the defendants did was to perform the original 
contract of carrying, which they had no right to do after the 
stopping in transitu."* In this case the plaintiff claimed 
£\2 i6s. 6d. The defendants paid that sum into court, and 
the plaintiff took it out in satisfaction, and it was held that he 
was entitled to recover his costs. 

In a subsequent case the claim alleged that goods were 
delivered to defendants as carriers of goods for hire, and that 
they did not safely and securely carry and deliver the same, 
but so carelessly conducted themselves that the goods were 
lost The defendants paid into Court ;^ 12 3s. 4d., which the 
plaintiffs accepted in satisfaction of their claim, and it was held 
that the action was " founded on contract *' within the meaning 
of the County Courts Act, 1867, section 5, and that conse- 
quently the plaintiffs were not entitled to costs. " By paying 
money into Court unconditionally," said Bramwell LJ., "the 
defendants have admitted the truth of the allegations set forth 
in the statement of claim.** These allegations seem in effect 
to amount to a charge that, in consideration of the payment of 
hire, the defendants promised to carry safely the plaintiffs* 
goods ; and this would clearly have been under the old forms of 
pleading a declaration in contract.""" The ground of distinction 
between this case and that of Pontifex v. Midland R, Co.^ is 
that in the latter case the defendants wrongfully dealt with the 
goods after the contract to carry had been determined, whereas 
in the former case the real ground of complaint was the breach 
of the contract to deliver. 
Following then the rule laid down in these cases as the test, 

* Per Cockbum CJ, id. at p. 27. 

^ See R.S.C. 1883, Order 22, r. i, as to effect of payment into Court. 

« Fleming v, Manchester & Sh. R. Co. 4 Q.B. D. 81 at p. 83. 

^ 3 Q.B. D. 23 : 47 M- Q-B- 28. 
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it will not be difficult to determine in the majority of cases 
whether an action is " founded on contract," or " founded on 
tort," or " founded on a breach of duty ultra a contract/'* 

The next question which arises is as to the operation of 
section 5 upon those cases in which a plaintiff in an action in 
the Superior Court establishes an original claim to an amount 
(i) exceeding and (2) not exceeding that over which the County 
Court has jurisdiction {ruiz, £$0)^ but which, by set-off, pay- 
ment, or counterclaim, is now reduced to a sum less than ;^20 
in contract or ;^io in tort, as has been already pointed ouO 
Section 5 of the County Courts Act, 1867, is confined in its 
operation by section 67 of the Judicature Act, 1873, to those 
cases in which the relief sought is relief which can be given by 
the County Courts ; and it has also been shown thc^t the County 
Courts have no jurisdiction in any action where the claim 
indorsed on the writ exceeds £s^' But for the purposes of 
section 5 it has been held that the s?im recovered is to be the 
test as to whether the section is to apply or not, and that the 
sum for which the plaintiff is entitled to sign judgment is the 
^^ sum recovered'' within the meaning of the section, and that 
it is immaterial how the original claim has been reduced to that 
sum, whether by proof of payment, set-off, or otherwise.® 

Under section 7 of the County Courts Act, 1867, the County 
Courts have jurisdiction to try (when an order to that effect 
has been made by a judge of the Superior Court) any action 
of contract brought or commenced in the Superior Courts 
where " the claim endorsed on the writ does not exceed £$0, 
or where such claim, though it originally exceeded ;£^50, is 
reduced by payment, set-off, or otherwise, to a sum not ex- 
ceeding ;£^SO." It has been decided that this section does not 
apply to cases where the sum claimed is reduced to a sum not 
exceeding £$0 by payment made after action brought f nor 
does it give a County Court jurisdiction to try the action where 
the amount claimed has been reduced by payment into Court 



* See cases collected on this subject in Pitt Lewis' County Court Practice, 

pp. 135-139- 

^ An/e pp. 21 ^/ seqr. 

c Per Hawkins /., Neale v, Clarke, 4 Ex. D. 286 ; Ashcroft v. Foulkes, 
18 C.B. 261 : 25 LJ. C.P. 202 ; Osborne v. Homburg, i Ex. D. 48 : 45 
LJ. Ex. 65 ; Foster v. Usherwood, 3 Ex. D. i : 47 LJ. Ex. 30 ; as to pay- 
ment into Court see Hewitt v. Cory, L.R. 5 Q.B. 418 : 39 L.J. Q.B. 279; 
Parr v, Lillicrap, i H. & C. 615 : 31 L.J. Ex. 150 ; Boulding v. Tyler, 3 B. 
& S. 472 : 32 L.J. Q.B. 85. 

^ Osborne v. Homburg, i Ex. D. 48 ; 45 L.J. Ex. 65 ; as to payment 
before action see Turner v. Berry, 5 Ex. 858 : 20 L.J. Ex. 89 ; Hudspeth v. 
Yarnold, 19 L.J. C.P. 321. 
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afteraction brought* So also in a case which arose under section «« Relief 
24 of the County Courts Act, 1856,** by which jurisdiction was sought:' 
given to a County Cpurt to try actions where " the debt or ^^^^^l' 
demand claimed consists of a balance not exceeding ;^50 after term, 
an admitted set-off of any debt or demand claimed or recover- 
able by the defendants from the plaintiff," it was held that an 
admitted set-off meant a set-off admitted before action brought.*^ 

So where a writ was endorsed for £^Oy and interest thereon 
until payment or judgment, it was held that the claim was 
for a sum exceeding £^Oy and consequently that the County 
Court had no jurisdiction to try the action.^ 

A defendant in any action can now set off or set up by way 
of counterclaim {i,e.y it is submitted, as distinguished from a 
set-off in the strict sense of the term) against the claims of the 
plaintiff, any right or claim, whether such set-off or counter- 
claim sound in damages or not, and such set-off or counter- 
claim shall have the same effect as a cross action, so as to 
enable the Court to pronounce final judgment in the same 
action, both on the original and on the cross claim.® Moreover, 
where such set-off or counterclaim is established as a defence 
against the plaintiffs claim, the Court or a judge may, if the 
balance is in favour of the defendant, give judgment for the 
defendant for such balance, or may otherwise adjudicate the 
defendant such relief as he may be entitled to upon the merits 
of the case/ 

It may happen that the practical effect of the permission to 
set up a counterclaim will be that a plaintiff may have the sum 
which he establishes on his claim reduced by such counterclaim 
to a sum less than ;£^20 in contract, or ;^io in tort, and then 
arises the question, will he be deprived of his costs under the 
County Courts Act, 1867, sec. 5 ? 

It is to be borne in mind that the following remarks are 
based upon the assumption that a distinction exists between a 
"set-off" in the strict sense of the term, and a "set-off or 
counterclaim" under the Judicature Acts. 

* Foster v, Usherwood, 3 Ex. D. i : 47 L.J. Ex. 30 ; Crosse v. Seaman? 
10 C.B. 884 ; 20 L.J. C.P. 177 ; Cooch v. Maltby, 23 L.J. Q.B. 305 ; James 
V. V^ane, 29 L.J. Q.B. 169. 
*» 18 & 19 Vic. c. 108. 

e Walesby v. Goulstone, L.R. i C.P. 567 : 35 L.J. C.P. 302 ; as to dis- 
puted set-off see Beard v. Perry, 2 B. & S. 493 : 31 L.J. Q.B. 180 ; Tonga 
V. Chadwick, 5 E. & B., 950 : 25 L.J. Q.B. 128 ; Woodhams v, Newman, 
7 C.B. 654 : 18 L.J. C.P. 213 ; as to payment on account see Avard v^ 
Rhodes, 8 Ex. 312 : 22 L.J. Ex 106 ; Balmain v, Lickfold, 44 L.J. C.P. 94. 
»* Insley v, Jones, 4 Ex. D. 16 : 48 L.J. Ex. 222. 
* Order 19, r 3. 
' Order 21, r. 17. 
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The question may arise in the following manner, viz : 

(i.) The plaintiff may recover on his original claim a sum 
exceeding £^o^ which, however, is reduced either by a set-off 
proper, or by a counterclaim, to less than ;^20 in contract, of 
£io in tort ; or 

(2.) He may recover, on his original claim, a sum not exceed- 
ing £^0, which is reduced either by a set-off proper or by 
counterclaim to less than ;£"20 in contract, or ;£^ 10 in tort. 

As regards the case where the plaintiff recovers a sum ex- 
ceeding £^0y which is reduced by a counterclaim below ;£"20 in 
contract, or £\o in tort, it has been held that there the plaintiff 
is not deprived of his costs under section 5.* In the case 
referred to, the plaintiffs brought an action for a sum of ;£"i 14 8s., 
which the defendant denied that he owed to them, and set up a 
counterclaim for £\(y^ i6s. Both parties succeeded in estab- 
lishing their respective claims, and a balance was left in favour 
of the plaintiffs for £^ 12s. only, and no order as to costs'having 
been made, it was held that the plaintiffs wiere entitled to their 
costs, because they had recovered in the action a sum exceeding 
that over which the County Court had jurisdiction. In other 
words, the relief sought by the plaintiffs was not relief which 
could have been given by a County Court within the meaning 
of the Judicature Act, 1873, sec. Gj}" and consequently the 
plaintiffs were entitled to bring the action in the Superior Court 
The same rule would seem to apply even when the counter- 
claim ia larger than the claim, so that the balance for which 
judgment may be signed is in favour of the defendant.*^ So 
that although the plaintiff might not be entitled to the costs of 
the action, inasmuch as judgment would be given for the defend- 
ant under Order 21, r. 17, for the balance found in his favour, 
yet the plaintiff would not be wholly deprived of his costs by 
virtue of sec. 5, but would be entitled to the costs of those issues 
upon which he had succeeded. 

The principle already referred to was laid down and approved 
of in a subsequent case,*^ where the action was referred to 
arbitration. 

There the plaintiff brought an action to recover ;^i,029 1 5s. 6d., 
admitting that that sum was reduced by payment to ;^28o I2s. 
Particulars of the claim were delivered, claiming the sum of 
^1,029 15 s. 6d., but giving no credit either for payment or set- 

* Potter V, Chambers, 4 C.P. D. 69, 457 : 48 LJ. C.P. 274. 
^ Id. ; see also Colez/. Firth, 4 Ex. D. 301 {ti) : 40 L.T. N.S. 851, 
*^ Neale v. Clarke, 4 Ex. D. 286, at p. 300, per Hawkins J. referring to 
Cole V. Firth, supra* 
d Neale v. Clarke, supra. 
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off. The defendants, who were the executors of one Clarke, "Relief^ 
deceased, by their defence denied the plaintiffs* claim to expfima- 
;f 1,029 15s. 6d., or any part thereof, and claimed payment and tionof 
set-off for money advanced, money had and received, work and term, 
labour, goods sold and delivered, and also claimed a balance of 
;f200 to be due to them on the whole account. The case was 
referred, " costs of the cause to abide the event," and the arbi- 
trator found that the defendants were indebted to the plaintiffs 
to the extent of £1,067 os. 6d., and the plaintiffs to the defend- 
ants in the sum of ;^ 1,055 los. 3d., and that the defendants were 
entitled to set off this sum against the plaintiffs' amount, thus 
leaving a balance of ^11 los. 3d. due from the defendants to 
the plaintiffs. Under these circumstances Kelly CB. was of 
opinion that the plaintiffs were not deprived of their costs under 
sec. 5 of the County Courts Act, 1867, because the relief sought 
(being for an amount exceeding;^ 50) was relief which could not 
have been given by the County Court. " If the action," said 
his Lordship, " had been brought in the County Court, that 
Court must, at the outset of the trial, have received evidence 
upon the question whether the plaintiffs, independently of the 
set-off and counterclaim, could establish a demand of 
;f 1,029 15s- 6d., or to the sum to which they had reduced their 
claim, viz., ;^28o 12s. This the County Court had no jurisdic- 
tion to do. It became indispensable that this should be ascer- 
tained in the first instance, because the defendants had expressly 
pleaded, and it was the first issue joined in the cause, that no 
such sum as ;£" 1,029 15 s. 6d. was due to the plaintiffs. And if 
that were so, as it undoubtedly was, whatever in the course of 
the trial might have been proved as to payment, set-off, or 
counterclaim on the part of the defendants, the Court could not 
enter upon those questions until the first issue thus joined and 
arising should be determined ; so the case came expressly within 
the words of sec. 67 of the Judicature Act, 1873, that the relief 
sought by the plaintiffs can be given in the County Court."* 
And again, "no case has been cited or exists in which the 
demand in the writ and in the statement of claim is of a larger 
amount than ;^50, and the defendant denies that that sum is due, 
and issue is joined thereon, so that the Court must proceed to 
try the question whether such larger sum is due or not, in which 
it has been held that the County Court has jurisdiction, and 
consequently that relief could be given in the County Court." ^ 
In the opinion of Hawkins /., however, " the relief sought 
may most reasonably be interpreted to mean that amount or 

• Id, per Kelly CB, at p. 287. ^ Id, at p. 290. 



»» 



30 Costs of a Common Law Action. 

balance which is really due to the plaintiff, and which he is 
entitled to sue for and recover without foregoing any portion of 
his just demand,"" and after fully discussing the difference 
between cases of strict set-off of mutual debts under 2 Geo. ii. 
c. 22, and cases where the plaintiff*s claim (established to an 
extent exceeding ^ 50) is reduced by a counterclaim below ;^20 
in contract, or £ 10 in tort, his Lordship was of opinion that the 
set-ofl[ or counterclaim in the case then before him was a set-off 
in the strict sense of the term, and consequently that the plain- 
tiffs, if they had thought fit, might have brought their action in 
the County Court. In other words, the relief sought by the 
plaintiffs was relief which could have been given in a County 
Court. 

This case is only cited to explain the meaning of the words 
" relief sought/' as it would seem to be impeachable as an 
authority, if not in fact overruled, by Chatfield v. Sedgwick ^ 
on the other point, as to whether, if an action is referred to 
arbitration, "costs to abide the event," and the event is less 
than ;^20 in contract, or ;£^io in tort, the plaintiff is entitled to 
his costs. 

As to the next point, where a plaintiff recovers a sum ex- 
ceeding £^Oy which is reduced by set-off proper to or below ;^20 
in contract, or £\Oy there would seem to be some difference of 
opinion as to whether the plaintiff is deprived of his costs or not 
under sec. 5. The case of Neale v. Clarke *^ shows that Kelly CB, 
was of opinion that the plaintiffs were entitled to their costs, 
because they had first to establish their right to relief which the 
County Court cannot give, viz., to a sum exceeding ;^5o ; but 
on the other hand, Hawkins J. was of opinion that the set-off 
being a set-off proper, within the meaning of the statutes of 
set-off, the plaintiffs were not entitled to their costs, because the 
relief sought was relief which might have been given in a County 
Court if they had taken the proper steps to obtain it.** 

Next as to the case where the plaintiff recovers a sum not 
exceeding ;£"50, which is reduced by set-off, proof of payment 
or otherwise, to a sum less than ;^20 in contract or ;^ 10 in tort. 
Here it would seem that a plaintiff would not be entitled to his 
costs, because the relief sought, as measured by the sum re- 
covered (being under ;^ 50), is relief which can be given in the 
County Court, within the meaning of section 67 of the Judi- 
cature Act, 1873, and consequently section 5 would apply.® 

* Id. at p. 295. ^ 4 C.P. D. at p. 459. 
^ 4 Ex. D. 286. ^ Jd. at pp. 298 etseg, 

* Neale v. Clarke, supra, per Kelly CB. & Hawkins J, ; and see Ash- 
croft V. Foulkes, 18 C.B. 261 : 25 L.J. C.P. 202 ; Turner 7/. Berry, 5 Ex. 
858 : 20 LJ. Ex. 89. 
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Lastly, where the plaintiff recovers a sum not exceeding;^ 50, "Relief 
which is reduced by a counterclaim to less than ;£^20 in contract sought :" 
or;f 10 in tort, it would seem, on the authority of the remarks tkm oT' 
of Cockburn CJ, in Stooke v. Taylor^ that the plaintiff would term, 
be entitled to his costs. On the other hand. Staples v. Young^ 
is an authority to the contrary, and decides that the plaintiff's 
right to costs depends upon the balance, and if no certificate 
under section 5 has been given, he will not be entitled to costs 
if the balance is less than the amounts fixed by the section. 
As regards this last-mentioned case, it must be observed that 
the distinction between set-off and counterclaim does not there 
seem to have been so fully entered into as it has been in sub- 
sequent cases. 

It is, moreover, now provided that in actions founded on con- Costs 
tract, in which the plaintiff recovers by judgment or otherwise, ^^^^^ £>l 
a sum (exclusive of costs) not exceeding;^ 50, he shall be en- ^^^g^^^^^ 
titled to no more costs than he would have been entitled to had action of 
he brought his action in a County Court, unless the Court or a contract, 
judge otherwise orders (Order 65, r. 12).^ 

The judge who tried the action is the proper person to certify Certificate 
under section 5, although an original jurisdiction is given to ^"^^ costs 
the Court or a judge at chambers to allow a plaintiff his costs, sec. ^5. 
The Court, however, will not interfere with the discretion of the 
judge where it is not satisfied that such discretion has been 
wrongly exercised, as for instance where he refused to certify 
for costs under the section because he thought that the action 
was not bond fide brought to try a right, but merely to gratify 
an angry feeling against the defendant.^ The Court not only 
"fnay, but ought to review the discretion of the judge if satisfied 
that he has exercised it erroneously.® But a judge is justified 
in declining to certify for costs if he is reasonably satisfied that 
the action should not have been brought at all.^ Formerly, 
where an action was sent to the County Court for trial under 
19 & 20 Vic. c. 108, s. 26, the County Court judge had power 
to certify on the record so as to entitle the plaintiff to costs, 
that there was sufficient reason for bringing the action in the 
Superior Court, and the issue sent with the judge's order was a 

• 5 Q.B. D. 569 : 49 LJ- Q.B 857. 
^ 2 Ex. D. 324. See ante chap. 2. 

' For County Court Scale of Costs see Appendix, part 2, post, 
^ Strachey v. Lord Osborne, L.R. 10 C.P. 92, 95, per Coleridge CJ, : 44 
LJ. C.P. 6. 

• Hinde v. Sheppard, L.R. 7 Ex. 21 : 41 LJ. Ex. 25. 
' Strachey v. Lord Osborne, stipra. 
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sufficient record for that purpose ;* so also an undersheriff hac 
power to certify for costs on the writ of inquiry.** The registrar 
however, has no power to certify for the costs.® 

But it is now provided that, where an action is ordered tc 
be tried under the provisions of 19 & 20 Vic. c. 108, s. 26, thi 
costs of the action shall, subject to the provisions of the principal 
Act and the Rules of Court, follow the eveftt, unless by the 
registrar's certificate of the result of the trial it shall appeal 
that the judge before whom the action was tried was of opinior 
that the question of costs ought to be referred to a judge of the 
High Court, in which case no costs shall be recovered unless 
ordered by the Court or a judge (Order 65, r. 4). 

Where an action has been remitted for trial to the Count} 
Court under 30 & 31 Vic. c. 142, s. 10, the Court in which the 
action was originally brought has no jurisdiction at all ovei 
the costs, and therefore cannot make an order to tax.* The 
County Court judge in such a case has full jurisdiction over the 
costs. 

It has not been thought necessary to consider in detail in 
this work the numerous cases which have been decided as tc 
when a plaintiff is entitled to a certificate for costs undei 
section 5, because, it is submitted, that in the greater number 
of cases where a plaintiff recovers less than the statutory 
amounts, any application made as to costs would be disposed 
of by the judge exercising the general discretion given to him 
by Order 65, and not under the County Courts Act, 1867, s. 5. 
The cases are, however, useful as showing what principles have 
been followed in allowing or refusing a certificate under the 
section, and are, for that reason, inserted below.® 

The effect of the decisions as to the meaning of the words 
"relief sought" may, it is suggested, be summarized in the 
following manner : — 

I. Where a plaintiff recovers a sum exceeding;^ 50, which is 
reduced by a counterclaim to a sum less than ;^20, in an action 
founded on contract, or ;£"io if founded on tort, he will not be 

» Taylor v, Cass, L.R. 4 C.P. 614. 

^ Craven v. Smith, L.R. 4 Ex. 146 ; 38 L.J. Ex. 90. 

c Farmer v. May, 50 L.J. Q.B. 295. 

d Moody V. Stewart, L.R. 6 Ex. 35 : 40 L.J. Ex. 25. 

e Hatch V. Lewis, 7 H. & N. 367 : 31 L.J. Ex. 26 ; Holborow v, Jones, 
L R. 4 C.P. 14 : 38 L J. C.P. 22 ; Barlow v. Briggs, 27 L.T. N.S. 159 : 20 
W.R. 866 (Ex.) ; Sampson v, Mackay, 10 B. & S. 694 : L.R. 4 Q.B. 643 ; 
Moody V. Stewart, L.R. 6 Ex. 35 140 L.J. Ex. 25 ; Pellas^/. Breslauer, L.R. 
6 Q.B. 438 : 40 L.J. Q.B. 161 ; Hinde v, Sheppard, L.R. 7 Ex. 21 : 41 L.J. 
Ex. 25 ; Gray 7/. West L.R. 4 Q.B. 175 ; 38 L.J. Q.B. 78. 
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deprived of his costs under section 5 of the County Courts' 

Act, i867.» 

2. Where a plaintiff recovers a sum exceeding;^ 50, which is 

reduced by a set-off, in the strict sense of the term, to a sum 

less than the above-mentioned statutory sums, he will be en- 
titled to the costs of the issues upon which he has succeeded, 
because the relief sought, being for a sum exceeding ;£" 50, could 
not have been given in a County Court.^ But Hawkins J, in 
the case referred to expressed an opinion that where the set-off 
is a set-off proper within the meaning of the statutes of set-off, 
a plaintiff is not entitled to his costs, because the relief sought 
would be relief which might have been given in a County 
Court if the plaintiff had taken the proper steps to obtain it 
there.* 

3. Where the plaintiff recovers on his claim a sum exceeding 
;f 50, but the defendant recovers on his counterclaim, as dis- 
tinguished from set-off, a sum exceeding that recovered by the 
plaintiff, it would seem that the plaintiff would not be deprived 
of his costs under section 5 of the County Courts Act, 
1867.* 

4. Where the plaintiff recovers a sum not exceeding £^Oy 
which is reduced by a counterclaim to a sum less than the 
above-mentioned statutory amounts, it would seem that he 
would not be deprived of his costs under section 5.® 

5. Where the plaintiff recovers a sum not exceeding ;^50, 
which is reduced by a set-off under the Statute of Geo. ii., 
proof of payment, or otherwise, below the above-mentioned 
statutory amounts, it would seem that he is not entitled to any 
costs without a certificate or order, because the relief sought, as 
measured by the. sum recovered, viz., a sum less than ;^SO, 
would be relief which could be given in a County Court within 
the meaning of section 6y of the Judicature Act, 1873, and 
consequently section 5 of the County Courts Act, 1867, would 
apply.' 

6. The County Courts Act, 1867, s. 5, only affects a plaintiff's 

' Potter V, Chambers, 4 C.P. D. 69, 457: 48 L.J. C.P. 274 ; Neale v, Clarke, 
4 Ex, D. 286. 

* Neale v. Clarke, supra; and see Cole v. Firth, 4 Ex. D. 301 («.) ; also 
40LT. N.S. 851, where the case is fully reported. 

• Neale v. Clarke, supra, at p. 298. 

* Neale v, Clarke, supra, at pp. 299, 300 ; Cole v. Firth, supra; Potter 
V' Chambers, supra, 

• Stooke V. Taylor, 5 Q.B. D. 569, at pp. 578, 579 ; per Cockbum CJ. : 
49L.J. Q.B. 857. 

' Neale v. Clarke, supra; see judgments of Kelly CB. and Hawkins J. 
t^sim; but see Stooke v. Taylor, supra. 

D 
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right to costs, and does not apply to a counterclaim. If, th 
fore, a defendant recovers on his counterclaim less than 
amounts specified in section 5, he will not be deprived of 
costs.* 

• Blake v, Appleyard, 3 Ex. D. 195 : 47 LJ. Ex. 407. 
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CHAPTER IV. 

costs in particular actions. 

Executors and Administrators. 

An executor or administrator is, when suing as a plaintiff, in costs 
the same position as an ordinary plaintiff with regard to his where 
right to receive or liability to pay costs. But in the latter case P^^*'^^*^ 
the Court or a judge would probably relieve him if he had been cutor^^&c. 
misled by some misconduct on the part of the defendant.* 

If, therefore, an executor or administrator who sues as a Where 
plaintiff, obtains judgment, he is entitled to costs as in an defendant 
ordinary action ; so also if he is successful when defendant in executor 
an action. If he is unsuccessful, he is liable as to costs de bonis &c. 
propriis if there are no assets. 

But as under the earlier practice an executor was not liable 
for costs where he pleaded in a particular way, it is proposed to 
briefly notice the cases on the subject. Thus, if an executor Effect of 
or administrator has no assets, he ought to plead plene adminis- plea of 
travit ; otherwise it will be taken to be admitted by him that pI^^^ ^^" 
there are assets, and eventually he may become personally ™*"^^ ^^^ ' 
liable for the debt, damages and costs, if they cannot be levied 
on the goods of the deceased.** The successful plaintiff in an 
action against an executor is entitled to judgment for his costs, 
to be levied on the goods of the deceased if any, and if not, 
then on the goods of the defendant. 

If an executor or administrator pleads a defence which to 
his own knowledge is false ; as, for instance, a release to himself, 
he will be personally Hable to pay the costs if the debt, damages 
and costs cannot be levied on the goods of the deceased.® 

An executor or administrator who is successful on the plea of 
plene administravit is entitled to the general costs of the cause, 
although unsuccessful on the other issues, if any.^ 
The plaintiff is entitled to take judgment on the plea of Costs on 

* 2 Williams on Executors, 1905, and cases cited n. (g.) judgment 
^ 2 Williams on Executors, 1989 et seq. 

' MarshaU v, Willder, 9 B. & C. 655, 658. 

* Edwards v. Bethel, i B. & Aid. 254 ; Marshall v, Willder, 9 B. & C. 

D 2 
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plene administravit for his debt and costs of future assets quando 
acciderint* 

If the plaintiff joins issue on this plea, he is entitled if suc- 
cessful to judgment to the extent of assets proved against the 
defendant, and also of future assets quando acciderint. But if 
he fails to prove any assets, it is doubtful whether he can take 
judgment of future assets quando acciderint. 

Where the defendant pleaded a plea of plene administravit 
and also non assumpsit, the defendant, if he failed, was liable 
for the costs, to be levied de bonis propriis if there were not 
assets of the testator sufficient to satisfy them.** 

Where the defendant pleaded a plea of plene administravit 
praeter, or that he had administered all the personal estate and 
effects which were of the deceased, and which had ever come to 
his hands, the plaintiff might take judgment of assets which 
were admitted in part, and for the residue of the assets quando 
acciderint. In this case the defendant would not be liable to 
costs de bonis propriis. 

Where a party is entitled to execution upon a judgment of 
assets in futuro, the party alleging himself to be entitled to 
execution may apply to the Court or a judge for leave to issue 
execution accordingly. And such Court or judge may, if satis- 
fied that the party so applying is entitled to issue execution, 
make an order to that effect, or may order that any issue or 
question necessary to determine the rights of the parties shall 
be tried in any of the ways in which any question in an action 
may be tried. And in either case such Court or judge may 
impose such terms as to costs or otherwise as shall be just 
(Order 42, r. 23). 



Infants. 

Liability of The next friend of an infant plaintiff is personally liable for 
foTcosts '(ff ^^^ costs of an action ; for he is considered to undertake the 
action. conduct of it at his own personal risk.^ It has been held that 

although the next friend is liable for costs he is not a party 

to the action.^ 

A person who lends his name as next friend of an infant 

• Cox V. Peacock, 4 Dowl. 134 : 2 Scott, 125. 

^ Marshall v. Willder, supra; Hindsley v, Russell. 12 East 232 ; as to 
costs on judgment of assets quando acciderint see Mara v, Quin, 6 T.R. i ; 
Smith V. Tateham, 2 Ex. 205 : 17 L.J. Ex. 198. 

« See]^.m^sv. Hatfield, i Str. 548; Slaughter v, Talbott, Willes, 190; 
Evans v, Davis, i C. & J. 460 ; Newton v. The London & Brighton R. 
Co. 7 D. & L. 328 : Archb. Pr. 10 19 (ed. 13). 

^ Sinclair v, Sinclair, 13 M. & W. 640 : 14 L.J. Ex. 109 ; Melhuish v. 
Collier, 19 L.J. Q.B. 469. 
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plaintiff, and it appears upon the record, \s prima facie liable to 
the payment of the solicitor's bill of costs, even though he 
does not further interfere in the action, nor is interested in the 
event* 

But it seems that the next friend of an infant defendant is 
not in general liable for the costs of an action which he has 
unsuccessfully defended.** 

An infant is not required to give security for costs on the 
ground that the next friend is insolvent." 



Public Health Act, 1875. 

Actim against Local Authorities, Members or Officers thereof. 

Where an action is brought under the Public Health Act, Action 
1875,** s. 264, against any local authority, or any member f^^^?^\t^ 
thereof, or any officer of a local authority, or person acting in „(„ ^^ any 
his aid, for anything done or intended to be done, or omitted to member 
be done under the provisions of the Act, it must be commenced hereof, 
within six months next after the accruing of the cause of action, 
and not afterwards ; and not until the expiration of one month Notice of 
after notice of action in writing, in accordance with the provisions action 
of the Act, has been served upon the defendant. The venue is ^^^^^'^^' 
local, as the action is to be tried in the county or place where 
the cause of action occurred and not elsewhere. 

The person to whom the notice is given may tender amends Tender of 
to the plaintiff, his solicitor or agent, at any time within one amends, 
month after the service of the notice ; and in case the tender 
is not accepted, he may plead it in bar. 

If amends have not been thus tendered, or if they are insuffi- Payment 
dent, the defendant may by leave of the Court at any time *"i° ^^^^ 
before trial pay into Court under plea such sum of money asderinsuffi- 
he may think proper. cient. 

If upon issue joined, or upon any plea pleaded to the whole Costs, 
of the action, the jury find generally for the defendant, or if 
the plaintiff be nonsuited, or judgment be given for the defen- 
dant, then the defendant is entitled to full costs of suit. 

It may here be observed that where a statute says "full "Full 
costs," the Master allows the ordinary costs as between party costs," 

' -"^ ' meaningoi 

' Hawkes v, Cottrell, 27 LJ. Ex. 369. 

^ Archb. Pr. 1021 (ed. 13) citing Anderson v. Ward, Dyer, 104 ; Gardi- 
ner v. Holt, 2 Str. 217 ; Dow v, Clark, i C. & M. 360 : 2 Dowl. 302. 

* Seejfosty chap. 7. 

* 38 « 39 Vic. c. 55. 
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Municipal Corporations Act, 1882. 

Under the Municipal Corporations Act, 1882 (45 8:46 Vic. c. 
50) any action or proceeding against any person, and this includes 
a body of persons corporate or unincorporate, for any act done in 
pursuance of the Act, or in respect of any alleged neglect or 
default in the execution of the Act, shall not lie or be instituted 
unless it is commenced within six months next after the act or 
thing is done or omitted ; or in case of a continuance of injury 
or damage within six months next after the ceasing thereof.*^ 

Where the action is for damages, tender of amends before the 
action was commenced may, in lieu of, or in addition to any 
other plea be pleaded.^ 

If the action is commenced after the tender, or is proceeded 
with after payment into Court of any money in satisfaction ol 
the plaintiff's claim, and the plaintiff does not recover more than 
the sum tendered or paid, he is not to recover any costs incurred 
after the tender or payment, and the defendant is entitled to 
costs to be taxed as between solicitor and client, as from the 
time of the tender or payment. This provision does not affect 
costs on any injunction in the action,® 

The costs, charges, expenses, &c., so incurred, or any part 
thereof, where the defendant is the officer, agent, or servant of the 
Council, may, unless otherwise directed by the Court before 
which the proceedings are heard and determined, be paid out of 
the borough fund or borough rate.^ 

No action to recover a fine from any person for acting in a 
corporate office without having made the requisite declaration, 
or without being qualified, or after ceasing to be qualified, or 
after becoming disqualified, can be brought except by a burgess 
of the borough. The action will not lie unless the plaintiff has 
within fourteen days after the cause of action arose, served a 
notice in writing personally on the person liable to the fine of 

* Jamieson v, Trevelyan, lo Ex. 748 : 24 L.J. Ex. 74. 

^ Irwine v. Reddish, 5 B. & Aid. 796. 

^ Sec. 226, sub.-sec. i. 

d Ibid, sub.-sec. 2. 

^ Ibid, 

' Sub-sec. 3 ; as to pajnnent out of borough fund or rates of costs of 
action for malicious prosecution against a chief constable under Municipal 
Corporations Act (5 & 6 Will, iv., c. 76), s. 82, see Queen v. Mayor of Exeter, 
6 Q.B. D. 135. 
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his intention to bring the action, nor unless the action is com- Notice of 
menced within three months after the cause of action arose.* necessary. 

The Court or a judge shall, on the application of the defen- Securityfor 
dant, within fourteen days after he has been served with writ of cosu. 
summons in the action, require the plaintiff to give security for 
costs.^ 

Unless judgment is given for the plaintiff, the defendant is Taxation of 
entitled to costs, to be taxed as between solicitor and client.® ^^u. 

A moiety of the fine recovered is, after payment of the costs 
of action, to be paid to the plaintiff.^ 

A person guilty of a corrupt practice at a municipal election, Action for 
is liable to the like actions, &c., as if the corrupt practice had pe^^alty for 
been committed at a parliamentary election.® Thus, under the pr^fces. 
Comipt Practices Prevention Act, 1854, a defendant is liable to 
a penalty and full costs of suit for illegally giving refreshments 
to a voter on the days of nomination or polling.^ This provision 
applies to a municipal election.* 



Married Women. 

Under Order 16, r. 16, married women may sue and be sued Married 
as provided by the Married Women's Property Act, 1882.^ A woman en- 
manied woman is now capable of entering into and rendering and defend 
herself liable in respect of, and to the extent of her separate pro- zsfemesole; 
pertyon any contract She can sue or be sued either in contract when, 
or in tort, or otherwise in all respects as if she were a feme sole ; 
and her husband need not be joined with her as plaintiff or 
defendant, or be made a party to any action or other legal pro- 
ceedings brought by or taken against her. Any damages or costs 
recovered by her in any such action or proceeding are to be her 
separate property ; and any damages or costs recovered against 
her are to be paid out of her separate property, and not other- 
wise.^ 

The wife after her marriage is to continue to be liable to the Extent of 
extent of her separate property, and she may be sued for all debts ^i?^'^ ^*" 
contracted, and all contracts entered into or wrongs committed by ^ ^ ^* 

* Sec. 224, sub-sec. i. 

* Jbid, sub-sec. 2. 

* Ibid, sub-sec. 3. 
^ Ibid, sub-sec. 5. 
' Sec. 78. 

' 17 & 18 Vic. c. 102, s. 23. 

* Hargreaves v. Simpson, 4 Q.B. D. 403 : 48 L.J. Q.B. 607. 
'' 45 & 46 Vic. c. 75 ; see s. 12. 

* Sec. I, sub-sec. 2. 
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Cosis of a Common Law Action, 



Husband 
and wife in 
certain 
cases may 
be jointly 
sued. 



Married 
woman su- 
ing or de- 
fending as 
executor, 
&c. 



Security for 
costs. 



her before her marriage. All sums recovered against her in res- 
pect thereof or for any costs relating thereto are payable out of 
her separate property. And as between herself and her husband, 
unless there be any contract between them to the contrary, her 
separate property is to be deemed to be primarily liable for all 
such debts, contracts, or wrongs, and for all damages or costs 
recovered in respect thereof.* But the provisions of the Act are 
not to increase or diminish the liability of any woman married 
before the commencement of the Act for any such debt, contract, 
or wrong, except as to any separate property to which she may 
become entitled by virtue of the Act, and to which she would 
not have been entitled for her separate use under the Acts 
repealed or otherwise, if the principal Act had not been passed * 

A husband and wife may be jointly sued in respect of any 
such debt or other liability (whether by contract or for any 
wrong) contracted or incurred by the wife before marriage, if 
the plaintiff in the action seeks to establish his claim, either 
wholly or in part against both of them. If in any such action, 
or in any action brought in respect of any such debt or liability 
against the husband alone it is not found that the husband is 
liable in respect of any property of his wife so acquired by 
him, or to which he shall have become so entitled as aforesaid, 
he shall have judgment for his costs of defence, whatever may 
be the result of the action against the wife if jointly sued with 
him. In any such action against husband and wife jointly, if it 
appears that the husband is liable for the debt or damages re- 
covered or any part thereof, the judgment to the extent of the 
amount for which the husband is liable, shall be a joint judg- 
ment against the husband personally and against the wife as to 
her separate property ; and as to the residue (if any) of such 
debt and damages, the judgment shall be a separate judgment 
against the wife as to her separate property only.*^ 

A married woman may sue or be sued either alone or jointly 
with any other person or persons, as executrix, administratrix, 
or trustee.** 

The legal personal representatives of a married woman are, in 
respect of her separate estate, to have the same rights and liabili- 
ties, and be subject to the same jurisdiction as she would be if 
she were living.® This will enable them to sue or be sued, and to 
be liable for costs, as in ordinary actions, to the extent of the 
separate estate. 

A married woman who sues now without her husband will 



• Sec. 13. 
d Sec. 18. 



*> Ibid. 
• Sec. 23. 



« Sec. 15. 
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not be required to give security for costs except in those cases in 
which an ordinary plaintiff would be called upon to do so.' 



Action of Mandamus. 

By Order 53, r. i, the plaintiff in any action in which he Claim for 
claims a mandamus to command the defendant to fulfil any JlJ^^f^"* 
duty in the fulfilment of which the plaintiff is personally inter- dorscd on 
ested, is to indorse such claim upon the writ of summons. writ. 

In such a case the costs would be recoverable by either party, 
as in an ordinary action for the recovery of damages.** 

If judgment is given for the plaintiff, the Court or judge Terms on 
may, under r. 3, command the defendant either forthwith, or on whichjudg- 
the expiration of such time and upon such terms as may appear given, 
to the Court or a judge to be just, to perform the duty in ques- 
tion. The Court or a judge may also extend the time for the 
performance of the duty. 

No writ of mandamus is now to be issued in an action, but No writ to 
the mandamus is to be by judgment or order, which is to have ^ issued, 
the same effect as a writ of mandamus formerly had (r. 4). 

If a mandamus, granted in an action or otherwise, or a man- Effect of 
datory order, injunction, or judgment for the specific perform- non-com- 
ance of any contract be not complied with, the Court or a Srith*Man- 
judge. besides or instead of proceedings against the disobedient damus or 
party for contempt, may direct that the act required to be done Injunction, 
may be done so far as practicable by the party by whom the 
judgment or order has been obtained, or some other person 
appointed by the Court or judge, at the cost of the disobedient 
party, and upon the act being done, the expenses incurred may 
be ascertained in such manner as the Court or a judge may 
direct, and execution may issue for the amount so ascertained, 
and costs (Order 42, r. 30). 



Proceedings by or against Paupers. 

At common law, every poor person upon proof that he was Admission 
unable to pay the costs of an action, was admitted to sue in ^^ Pauper 
formd pauperis^ and was thereby exempted from payment of d^fend.^' 

• Threlfall v. Wilson, 8 P.D. 18 ; Severance v. The Civil Service Supply 
Association, Lim., 48 L.T. N.S. 485 ; j<?tf tit, : security for costs ; Brown v. 
North, 9 Q.B. D. 52 : 51 L.J. Q B. 365. 

^ As to special provision to this effect in action of Mandamus see C. L. P. 
Act, 1854 (17 & 18 Vic. c. 125), s. 70. 
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Costs of a Common Law Action. 



Degree of 
Poverty. 



Case for 
Counsel. 



Case to be 

producie4 
before the 
Court. 



No fees. 



Assign- 
ment of 
Counsel or 
Solicitor to 
pauper. 

Person tak- 
ing fee from 
pauper 
guilty of 
contempt. 

Pauper 
giving fee 
to be dis- 
paupered. 



any Court fees.* This exemption was extended by statute* to 
the non-payment of fees to counsel or attorney ; and subse- 
quently the statute® which entitled a successful defendant to 
costs in certain actions, excepted cases in which the plaintiff 
sued m formd pauperis ^ 

The degree of poverty which entitles a plaintiff to sue and a 
defendant now to defend m forma pauperis is fixed by Order i6, 
r. 22, which provides that any person may be admitted in the 
manner heretofore accustomed to sue or defend as a pauper on 
proof that he is not worth ;£^25, his wearing apparel and the 
subject-matter of the cause or matter only excepted. 

Moreover, to entitle a person to sue or defend in formd 
pauperis^ he must also comply with the provisions of rules 23 and 
24, which direct that " a person desirous of suing as a pauper 
shall lay a case before counsel for his opinion whether or not he 
has reasonable grounds for proceeding ; " and that " no person 
shall be permitted to sue as a pauper unless the case laid before 
counsel for his opinion, and his opinion thereon, with an affidavit 
of the party, or his solicitor, that the case contains a full and 
true statement of all the material facts to the best of his know- 
ledge and belief, shall be produced before the Court or judge or 
proper officer to whom the application is made, and no fee shall 
be payable by a pauper to his counsel or solicitor." 

Under these rules, therefore, a pauper is exempt from the 
payment of fees to counsel, of the charges of the solicitor for 
services rendered, and by rule 25 from all liability to any Court 
fee so long as he continues to sue or defend in the character of 
a pauper. 

The Court or judge, under rule 26, may assign a counsel or 
solicitor, or both, to assist the pauper, and the counsel or solici- 
tor so assigned is not at liberty to refuse his assistance unless 
he satisfies the Court or a judge that he has some good reason for 
refusing. Moreover, any person who takes or agrees to take, or 
seeks to obtain any fee, profit or reward from a person who is 
suing or defending as a pauper, for the conduct of his business 
in the Court, will, under rule 27, be guilty of a contempt of 
Court ; and by rule 28 any person suing or defending as a 
pauper, who gives or agrees to give any such fee, profit or re- 
ward, is to be forthwith dispaupered, and is not to be afterwards 
admitted again in the same cause to sue or defend as a pauper. 

The order to proceed m formd pauperis only takes effect from 



a 



Gray, 253 ; Marshall, 347 ; see Hoare v, Coupland, 19 L.J. Q.B. 150* 

* II Hen. vii. c. 12. 

* 23 Hen. viii. c. 15, s. 1, 
^ Ibid, s. 2. 
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the date of the service on the opposite party, who is entitled to 
the costs of all proceedings incurred prior to the service.* 

Inasmuch as these rules seem only to deal with the terms on 
which a person is to be admitted to sue in forma pauperis^ and 
contain provisions relating to the conduct of the suit, it would 
appear that some of the old practice as to the costs of such a 
suit would still apply. At all events, the rules of Court make 
no express provision, with the exception of r. 31, concerning the 
costs of a pauper suit. 

Under the earlier practice, a pauper got no costs from the 
opposite party unless by order of the Court or a judge.* It is 
now provided by Order 16, r. 3 1, that ** costs ordered to be paid to Taxation < 
a person admitted to sue or defend as a pauper shall, unless the costs. 
Court or a judge otherwise order, be taxed as in other cases." 

A pauper, with one exception to be mentioned shortly, was Costs as 
not liable after admission to pay jmy costs to the defendant.® ^s^mst 
But with regard to the payment of costs by the opposite party, 
the pauper was not entitled to costs if he came within the pro- 
visions of sec. S of the County Courts Act, 1867 (30 & 31 Vic. 
c. 142), and recovered less than ^ £20 in contract or ;£" 10 in tort* 
He was, however, still liable for costs incurred in an action either 
before he was admitted as a pauper ^ or after he had been dis- 
paupered.8 The exemption from liability to pay costs extended 
to both interlocutory and final costs.^ The only case in which 
formerly a pauper had to pay costs was where he had omitted 
to proceed to trial pursuant to notice ; and then he had to pay 
the costs of the day.^ 

A pauper could not, as a matter of right, amend his pleadings 
after demurrer thereto, without payment of costs.J 

The solicitor, under the old practice, could riot charge for Pauper 
matters falling under the description of skill and advice, which li^We to 
induded all necessary business, as, for instance, preparing the^^^^J^^^ 

_, ,Ti -r-r-k A%-r^ -i-iorMy bursemcnt 

' Fray v. Voules, L.R. 3 Q.B. 214 : 9 B. & S. 60. necessary 

^ Reg. Gen. T. T. 1853, r. 28 ; before this rule a pauper was entitled to to carry oi 

costs from the very commencement of the action. Archb. Pr. (ed. 13), action. 

P 107 1. 
' See 23 Hen. viii. c. 15, s. 2, now repealed by 42 & 43 Vic. c. 59, Sch. 

Rice V, Brown, i B. & P. 30 ; Blood v, Lee, 3 Wilson 24. 

^ 45 & 46 Vic. c. 57, s. 4. 

• Chinn v. Bullen, 19 L.J. CP. 42 : 8 C.B. 447. 

' Casey v Tomlin, 8 M. & W. 189 ; Doe d. Ellis v, Owen, 9 M. & W. 
455 ; 10 M. & W. 514 : 12 LJ. Ex. 53. 
« Marshall, 352. 
*" Pratt V. Delame, 10 M. & W. 509 ; 12 L.J. Ex. 25. 

* See Reg. Gen. Hil. Term, 1853, r. 122 ; Doe d. Linsey v, Edwards, 2 
DowL 468 ; Tempany v. Rigby, 10 Ex 476 : 24 L.J. Ex. 32. 

^ Fowler or Foster v, B. of England, 14 L.J. Q.B. 178 : 6 Q.B. 878. 
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requisite documents ; but he was entitled to be reimbursed 

money which he had necessarily expended for the pauper.* 

Thus, it was held that he was entitled to charge for paper or 

parchment necessary for carrying on the suit ; but that he was 

not entitled to recover a stationer's charge for copying.* 

covere^such Where a pauper is entitled to costs, he cannot recover the 

expenses of expenses of his witnesses which he has not actually paid. The 

witnessesas rule on this subject which applies to ordinary applications being 

^e actually applicable to an action of this kind. 

Set-off of There can be no set-off of costs in favour of the other party 
costs in either in the same or any subsequent action when the party who 
??J;£!^ sues or defends as a pauper fails." 

action. T/- 1 1 ••/■/• • 1 • « 1 

If the plaintiff was suing as a pauper and was nonsuited, the 
costs of the nonsuit could not be set off against the costs in a 
second action where he did not sue as a pauper.** 

Nor could a successful defendant set off his costs against the 
claim of a pauper for costs against an unsuccessful co-defendant* 
But the costs could be set off in the case where he sued not as 
pauper in the first action, but as pauper in the second, il 
he recovered judgment with substantial damages.^ 
Compro- The Court set aside a release executed after action by a 
fearsolkt P^^^^^^ff suing in formd pauperis, the object of which was to 
tor's lien deprive his solicitor of his costs.8 In that case the Court had 
ordered the solicitor to do the work, and as an inducement 
had said he should be paid if he had succeeded ; but the re- 
lease took away all chance of payment of his costs ; for he 
could not recover any from his own client^ 



Actions for the Recovery of Land. 

Ejectment Under the old practice, prior to the passing of the Judicature 

before Acts, no Other cause of action could be joined with ejectment 

Judicature ^nd there were many provisions made, especially under the 

^^' Common Law Procedure Acts, relative to the procedure in this 

particular kind of action ; but most of these are now obsolete. 

Such an action is now regulated by the Rules of Court, 1883, 



» Marshall, 349. 

^ Holmes v Penney, 9 Ex. 584 : 23 LJ. Ex. 132. 

« Marshall, 353 ; Foss v. Facine, 7 Dowl. 203. 

* Marshall, 354, citing Hoare z/. Dickson, 18 L.J. C.P. 158; 

ariQ yi n. ^ I., lit. 



Haigh V, 
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and is subject to the ordinary rules applicable to an action in the 
High Court, amongst others to those relating to costs. As, 
however, there seem to be one or two instances where the 
Rules of Court do not make any provision, it is proposed shortly 
to call attention to them as well as to one or two of the main 
provisions of the Rules of Court affecting this class of action 
and indirectly the question of costs. 

Thus by Order 3, r. 6 (F), in actions for the recovery of land Specially 
with or without a claim for rent or mesne profits by a landlord JJ!^J**-*^ 
against a tenant whose term has expired or has been duly de- action of 
termined by notice to quit, or against persons claiming under ejectment 
such tenant, the writ of summons may at the option of the 
flaitttiffh^ specially endorsed with a statement of his claim, or 
of the remedy or relief to which he claims to be entitled.^ 

It would, however, seem that where the plaintiff claims Costs on 
possession of the land only and nothing more, he would still be default of 

• ^ ' aooearanc 

subject to the old rule, and get no costs where the defendant ^ihere 
suflfered judgment in default of appearance ;* and formerly these claim for 
costs were recoverable in an action for mesne profits. It is. ^^"^ ^'^^y* 
moreover, noticeable that the form of judgment in default of 
appearance given in Appendix F* does not give the costs, 
whereas a number of the other forms of judgment contain the 
words "and costs to be taxed." 
Where, however, the plaintiff claims possession of land and Where 
f also mesne profits or rent, and specially indorses the writ as ^^^g^g^ r 
directed by Order 3, r. 7, he would be entitled to costs in case action 
the defendant made default in appearance. joined wii 

Where the defendant has appeared to a writ of summons ^^^^ ^°' 
J'pecially indorsed, the plaintiff can apply under Order 14, r. i, ju^ ' gnt 
for liberty to enter final judgment for recovery of the land, with under 
or without rent or mesne profits, as the case may be, and costs. Order 14, 
The judge will make the order unless the defendant by affidavit ^ri^^pec- 
or otherwise satisfies him that he has a good defence to the laiiy in-, 
action on the merits, or discloses such facts as may be deemed dorsed. 
sufficient to entitle him to defend. Moreover, if the defence 
applies to part only of the claim, an order will be made allowing 
the plaintiff to enter judgment for the residue. Thus, upon 
this application, the plaintiff might obtain judgment for the 
recovery of possession, and the defendant leave to defend as to 
the claim for mesne profits, &c. 

* For special indorsements applicable to the case see Forms in Appendix 
(C) s. iv. 

^* Gray 196, and C.L.P. Act, 1852, s. 177, which did not give the claimant 
any right to judgment for costs ; see Pearse v, Coaker, L.R. 4 Ex. 92 : 38 
L.J. Ex. 82. 

« Form No. 3 ; also see posty Appendix part i. 



46 Costs of a Common Law Action. 

Defadt by By Order 27, r. 2, if the plaintifTs claim be only for a deb 

whei^e writ liquidated demand, and the defendant does not within the t 

specially allowed for that purpose deliver a defence, the plaintiff ma 

indorsed, ^j^g expiration of such time enter final judgment for the amc 

In action claimed, with costs. And by r. 7, in ail action for the reco) 

covOT of ^f land, if the defendant makes default ats mentioned in r. 2, 

land. plaintiff may enter a judgment that the person whose titl 

asserted in the writ of summons shall recover possession of 

land with his costs. 

Mesne pro- Ry x, 8, where the plaintiff has indorsed a claim for m( 

of renT&c! profits, arrears of rent, or double value In respect of the prem 

claimed, or any part of them, or for damages for breach of c 

tract, upon a writ for the recovery of land, if the defendant ma 

default as mentioned in r. 2, or, ii there be more than one 

fendant. some or one of the defendants make such default, 

plaintiff may enter judgment against the defaulting defend 

or defendants, and proceed as mentioned in rules 4 and 5.* 

Judgment By y, 9, if the plaintiff's claim be for a debt or liquida 

where *^ ^ demand, the detention of goods and pecuniary damages, or for 

defendant of such matters, or for the recovery of land, and the defend 

answers delivers a defence which purports to offer an answer to part c 

claUn. ^° of the plaintiff's alleged cause of action, the plaintiff ma> 

leave of the Court or a judge enter judgment, final or in 

locutory, as the case may be for the part unanswered, provi 

that the unanswered part consists of a separate cause of act 

or is severable from the rest, as in the case of a debt or li 

dated demand. 

Where But where there is a counterclaim execution on any s 

counter- judgment as above-mentioned in respect of the plaintiff's cl; 

claim exe* •/ o . 1 - x 

cution not is not to issue without leave of the Court or a judge, 
to issue Upon any judgment or order for the recovery of land 

without costs, there may be either one writ or separate writs of eX' 
g * tion for the recovery of possession and for the costs at 
election of the successful party (Order 47, r. 3). 

The special provisions made in respect of costs in the < 
of nonsuit of the plaintiff in ejectment,'* or of non-appearc 
of the plaintiff,*" or defendant,** at the trial, and the like,® 1: 
little application now, as such costs are practically provided 
by the existing Rules of Court. 

* As to these rules see tit, : default of pleading, /d?^/, chap. 11. 
»» See Reg. Gen. T.T. 1853, r. 29. 

« Ibid. r. 30. 

^ Reg. Gen. H. T. 1853, r. 114. 

• As to execution in general being joint or separate see C.L.P. Act, 1 
s. 187, and Order 42, rr. 18, 19. 
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There is, however, an enactment which may still be applicable Proceed- 
n actions for the recovery of land, to the effect that all pro- ^^^ ^^ 
leedings are to cease and be discontinued if the tenant or his ant^paidng 
issignee pays or tenders at afly time before trial to the lessor aJl rent 
>r landlord, his executors or assignees, or his or their solicitor, or ^*^^ ^^sts. 
pays into Court all the rent and arrears, together with the costs.' 

Again, the plaintiff could be ordered to give security for securityfor 
costs where he brought a second action to recover possession costs in 
of the same premises as those claimed unsuccessfully in the second ac- 
first* Also where the action was brought in substance to try cos"sof first 
the same title as had been contested in the first action, the action not 
proceedings were generally stayed until the costs of the former P**^* 
action had been paid.** Nor is it necessary to entitle the 
defendant to have the second proceedings stayed that the 
parties should be precisely the same, or the premises sought 
to be recovered identical.*^ The Court had also power to order 
a person at whose instance and for whose benefit an action of 
ejectment was brought, though not a claimant named in the 
writ, to pay costs to a successful defendant.® 

And where the plaintiff succeeded in an action of ejectment Costs 
in which there were several defendants, each of them, although where 
defending for part of the premises claimed, was held to be defendants, 
liable for the whole of the plaintiffs costs/ 

The preceding sections and general rules which have been 
selected from amongst many others, maybe useful as a guide 
where similar questions arise under the existing procedure.^ 



Infringement of Patent. 

Under 1 5 & 16 Vic. c. 83, s. 43, in taxing the costs in any action Costs in 
for infringing letters-patent, regard is to be had to the particulars ?^^\°'*/*^'^ 
delivered in the action, and the plaintiff and defendant respec- letterf *"^ 
tively,are not to be allowed any costs in respect of any particulars, patent. 

* See C.L.P. Act, 1852, s. 212 ; see a somewhat similar provision in action 
by mortgagee to recover possession of land, s. 219. 

* CLP. Act, 1854, s. 93. 

' See Tichborne v. Mostyn, L.R. 8, C.P. 29 : 41 LJ. C.P. 113 ; Keene v. 
Angel, 6 T.R. 740 ; Doe d. Langdon v, Langdon, 5 B. & Ad. 864 ; Cobbett 
^. Warner, L.R. 2 Q.B. 108 : 36 L.J. Q.B. 94. 

^ Tichborne v. Mostyn, supra, 

' Mobbs V, Vandenbrande, 33 L.J. Q.B. 177 : 4 B. & S. 904. 

'Johnson v. Mills, L.R. 3 C.P. 22 : 37 L.J. C.P. 57 ; CLP. Act, 1852, 
ss. 174,205, 251. 

' For further information see Common Law Procedure Act, 1852, ss. 168 to 
221 inclusive, C.L.P. Act, 1854, s. 93 ; C.L.P. Act, i860, ss. i, 2 ; as to 
Diode of pleading see Order 21, r. 21. 
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Proof of unless the judge before whom the action is tried certifies tl 
fo be^certi- ^^^ particulars have been proved by the plaintiff or defendai 
fied by respectively, without regard to the general costs of the cau 
Judge. Xhe judge before whom any such action is tried may certify 
the record that the validity of the letters-patent in the stateme 
of claim mentioned came in question ; and the record, with su 
certificate, being given in evidence in any suit or action I 
infringing the letters-patent, or in any proceeding by scire fac 
to repeal the letters-patent, will entitle the plaintiff" in such si 
or action or the defendant in the proceeding by scire fact 
on obtaining a decree, decretal order or final judgment to his fi 
Taxation of costs, charges and expenses, taxed as between solicitor ai 
Costs. client, unless the judge making the decree or order, or the judj 
trying the action or proceeding, certifies that the plaintiff 
defendant respectively ought not to have such full costs. 
This section only applies where the action has been tried.^ 



Justices of the Peace. 

Limitation No action Will lie against a justice of the peace for any a 
of action. jQj^g jjy Yiim. in the execution of his office as such justice, unle 
Notice of commenced within six calendar months next after the act cor 
action. plained of shall have been committed, and one calendar montl 

notice of action at least must be given.^ 
Tender of The justice may, after such notice has been given, and befo 
amen s. action commenced, tender amends to the plaintiff or to 1 
solicitor or agent, for the injury complained of. After the acti< 
has been commenced, and at any time before issue joined, 
may, if he has not made such tender, or in addition to the tend- 
pay such sum into Court as he may think fit. Such tender ai 
payment into Court, or either of them, may afterwards be giv 
in evidence by the defendant at the trial. If the jury are 
opinion that the sum tendered and paid into Court is sufficiei 
the defendant is entitled to the verdict, and the plaintiff is n 
at liberty to elect to be nonsuited ; and the sum of money, 
any, so paid into Court, or so much thereof as shall be sufficie 
to pay or satisfy the defendant's costs, shall thereupon be pa 
out to him, and the residue, if any, shall be paid to the plaintil 
Costs on If, where money is so paid into Court, the plaintiff elects 

tender of 

amends. * Honiball v. Bloomer, 10 Ex. 538 : 24 LJ. Ex. 11. 

^ Greaves v. Eastern Counties R. Co., E. & E. 961 ; 28 L.J. Q.B. 290. 

' 1 1 & 12 Vic. c. 44, ss. 8, 9. 

^ As to this see also Order 22, r. 6 (r). 
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iccept the same in satisfaction of his damages, he may obtain an 
Dtder from a judge that the money be paid out to him, and that 
the defendant pay him his costs to be taxed, and thereupon the 
action is to be determined, and the order is to be a bar to any 
other action for the same cause.^ 

If the defendant obtains judgment upon verdict or otherwise, Costs as 
he is in all cases entitled to his full costs, to be taxed as between against 
solicitor and client^ P^''^^^^' 

The plaintiff, if successful, is entitled to his costs as in ordi- As against 
nary cases, but he does not get them if it appears that he was defendant, 
actually guilty of the offence of which he complains that he was 
convicted, or that the penalty or imprisonment inflicted was not 
more than that allowed by law.*' 

In all cases where by the Act it is enacted that no action is to In pro- 
be brought under particular circumstances, the Court or a judge, hibited ac- 
if any such action is brought, may, upon the application of the ceedin^^ 
defendant, and upon an affidavit of facts, set aside the proceed- may be set 
ings in such action, with or without costs.*^ ^^de. 

Numerous other statutes have been passed for the protection Tender of 
of public bodies and officers in the execution of their duties, amends 
which contain provisions analogous to those which have been various 
given under the statutes which have already been referred to : statutes. 
see 5 6- 6 WtlL tv, c. 60, s, 109 (The Highway Act, 1835); 
I 6* 2 Will, iv, c, 41, s, 19, as to special constables ; 5 <&* 6 
Vic, c. 109, s. 15, as to parish constables ; 19 6* 20 Vic. c, 69, 
s. 6, as to county police appointed under 2 & 2> ^^^- ^- 93» ^ 3 
6*4 Vic. c. 88 ; 45 <&• 46 Vic. c. 50, s. 191 (2) as to borough 
I constables ; 10 Geo. iv. c. 44, j. 4, as to metropolitan police ; 
I see also 2 &• 3 Vic. c. 71, s. 53 (Police Courts Act) ; 13 <&* 14 
i Vice. 61, s. 19, as to high bailiff or bailiffs; 12 <&* 13 Vic. 
I ^.92, J. 27 (Prevention of Cruelty to Animals Act); io<S' 11 
Vic, c. 24, s. 209 (Towns Improvement Clauses Act, 1847) ; 
18 & 19 Vic. c. 120, s. 224 (Metropolis Local Management 
Act, 1855) \ 22 & 22, Vic. c. 66y s. 28 (Sale of Gas Act, 1859) ; 
25<S'26 Vice. I02y s. 106, as to Metropolitan Board of Works, 
Vestries, District Boards. Similar provisions are likewise in- 
corporated in many local and personal acts. 

• II & 12 Vic. c. 44, s. II. ^ Ibid. s. 14. 

« Ibid. ss. 13, 14. «* Ibid. s. 7. 
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Under 
Judicature 
Act, 1873. 



Under 
C.L.P.Act, 
1854, s. 3. 



CHAPTER V. 
Costs on Awards. 

There are several modes in which a cause or matter in dispute 
may be referred.* Thus, under section 56 of the Judicature 
Act, 1873, the Court of Appeal, the Divisional Court, or a judge 
before whom any cause or matter may be pending, may refer 
the same for inquiry and report to any official or special referee, 
and the report of any such referee may be adopted wholly or 
partially by the Court, and may, if so adopted, be enforced as a 
judgment of the Court. Then, again, by section 57, the Court 
or a judge may, either with the consent of the parties, or with- 
out their consent in any cause or matter requiring any prolonged 
examination of documents or accounts, or any scientific or local 
investigation, which cannot, in the opinion of the Court or judge, 
be conveniently had before a jury, or conducted by the Court 
through its other ordinary officers, order on such terms as may 
be thought proper, any question or issue of fact, or any question, 
of account arising therein, to be tried either before an official 
referee or before a special referee to be agreed upon between the 
parties. By section 58 the report of any referee upon any ques- 
tion of fact, in all cases of any reference to a trial by him under 
the Act, is, unless set aside by the Court, to be equivalent to 
the verdict of a jury. In references of this kind the Court or 
a judge either makes provision for the costs, or reserves the 
question respecting them for decision after the referee has made 
his inquiry and reported thereon. 

Besides these modes of reference, the parties may consent to 
have the matter or question in dispute referred ; or there may be 
a compulsory reference to an arbitrator appointed by the parties, 
or to a master of the High Court, under section 3 of the Common 
Law Procedure Act, 1854. 

The order of reference generally contains a provision that 

* It is not here proposed to treat exhaustively the question of costs on 
awards ; the subject is dealt with at length in Russell on Arbitration, but a 
few of the leading principles and the decisions under the Judicature Acts 
will be shortly referred to. 
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the costs of the cause shall abide the event, and that the costs 
of the reference and award shall be in the discretion of the 
arbitrator. 

The old procedure relating to references under Section 3 is Order of 
still in existence.* If, therefore, the order of reference is silent reference 
as to costs, the successful party is not entitled to costs.^ An ^^^^^ ^ *° 
arbitrator appointed under that section has no power over the 
costs, either of the cause, reference or award, unless the rule or 
order under which he is appointed gives him that power. 

Where an action in which formal judgment has been entered 
for the plaintiff for the amount claimed, had been referred to a 
master under section 3 as a matter of account to find for what 
amount judgment should be ultimately entered, but the order 
which was drawn up by consent of the parties was silent as to 
costs, the Court refused an application for an order for costs 
made on behalf of the party in whose favour the award was made, 
being of opinion that the question depended upon the agree- 
ment between the parties, whether there should be any costs or 
not ; and further a doubt was expressed whether in a case such 
as that before the Court there was any power to %\\^ the costs 
applied for as costs incident to a proceeding in the High Court.*' 

Again, if an action is compulsorily referred under section 3 Certificate 
to a master upon the terms, costs of the cause and reference to ^^^ action 
be in the discretion of the master, the certificate that the action brought in 
was properly brought in the Superior Court must be given in High 
the award in the first instance, and cannot afterwards be en-^.°"^.*®^ 
dorsed on the award, for the master's power to certify expires award, 
when he has once made his award.*^ 

The general principle is that the arbitrator can only award Power of 
costs where the power to do so is given to him by the parties in Arbitrator 

1 . . » over costs* 

the submission. This power is generally express ; but in one 
case it may be implied, viz., where an action is referred to the 
arbitrator for his determination ; for there the power given to 
the arbitrator to determine the action includes a power to award 
costs to the party entitled to them, but this power extends to 
the costs of the cause only and not to the costs of the re- 
ference.« 

* Wimshurst v, Barrow Shipbuilding Co. 2 Q.B. D. 333, 337, 338 : 46 
LJ. Q.B. 477 ; Cruickshank v. Floating Baths Co., i C.P. D. 260 : 45 LJ. 
^P. 884 ; see also Order 36, r. 10. 

^ Leggo V. Young, 16 C.B. 626 ; 24 LJ. C.P. 200; Bell v. Postlethwaite, 
5E.&B. 695 : 25 L.J. Q.B. 63. 

• Wimshurst 7/. Barrow Shipbuilding Co. supra, 

* Bedwell v. Wood, 2 Q.B. D. 626 : 46 L.J. Q.B. 725. 

• Gray, 410 ; Roe d. Wood v. Doe, 2 T.R. 644 ; see also Russell on Arbi- 
tration, 381 (ed. 6). 

E 2 
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An arbitrator has no power at all over the costs where they 
are ordered to abide the event, and he ought not, therefore, to 
deal with them in any way in his award. 

Where an arbitrator directs one party to pay to the other the 
costs of the cause, these costs will only include such costs as the 
party would ordinarily have been entitled to if the action had 
been tried with a jury.* 

The arbitrator has power over the costs of the award where :* 
the order of reference gives him power over the costs of the 
reference.'* 

Where an award is silent as to costs, the rule is that the costs 
of the cause follow the event.® 

If the costs are ordered to abide the event of the award, those 
costs will include the costs of the reference as well as the costs 
of the cause.*^ 

Where costs are to abide the event, the event means the legal 
event ;® the arbitrator need not therefore mention the costs, as 
they will follow the legal event of the award.^ 
Costs in Where under a submission, which may be made a Rule of 

discretion Court, the costs are in the discretion of the arbitrator, and he 
tor. ^^^ awards costs generally to be paid by one of the parties, the 
award is good, inasmuch as the amount of costs can be ascer- 
tained on taxation, but until the amount has been ascertained 
no action can be brought to recover the costs.8 
Costs of The costs of making an award a Rule of Court are in the dis- 
making cretion of the Court where the cause or matter is referred by a 
^r?^ rL^ judge's order to arbitration, the costs of the action and of the 
reference being left to the discretion of the arbitrator.^ 

Each party is in general entitled to the costs of issues found 
in his favour where the costs are to abide the event* 

* Rigby V, Okell, 7 B. & C. 57. 

^ Walker v. Brown, 51 LJ. Q.B. 424. 

^ Young V. Gye, 10 Moore, 198 ; Mackintosh z/. Blyth, i Bing. 269. 

d Wood V, O'Kelly, 9 East, 436. 

* See Langridge v, Campbell, 2 Ex. D. 281 : 46 L.J. Ex. 277 ; Stevens V' 
Chapman, L.R. 6 Ex. 213 : 40 L.J. Ex. 123 ; Forshaw v. De Wette, L.R. ^ 
Ex. 200: 40 L.J. Ex. 153 ; DunhillT/. Ford, L.R. 3 C.P. 36 : 37 L.J. C.P' 
32 ; Moore v. Watson, L.R. 2 C.P. 314 : 36 L.J. C.P. 122 ; Galattiz/. Wake- 
field, 4 Ex. D. 249 : 48 L.J. Ex. 80 ; Cooper v. Pegg, 24 L.J. C.P. 167 5 
Matlock Gas Light Co. v. Peters, 6 E. & B. 215 : 25 L.J. Q.B. 273 5 
Reynolds v. Harris, 3 C.B N.S. 267 : 28 L.J. C.P. 26 ; Kelcey 2/. Stupple5» 
32 L.J. Ex. 6 : I H. & C. 576. 

' Gray, 412 ; Jupp v. Grayson, i CM. & R. 523 : 3 Dowl. 199. 
« Holdsworth v. Barsham, 31 L.J. Q.B. 145: 2 B. & S. 480 ; in err. 3^ 
L.T. Q.B. 289: 4B. & S. I. 
^ Carter v. Burial Board of Tonge, 29 L. J. Ex. 293 : 5 H . & N. 523. 

* Gray, 416. 
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The rule as to the apportionment of the costs of particular Costs of 
issues has been followed since the passing of the Judicature issues 
Acts in some cases where the action has been referred to arbi- ^^^^^j^°^' 
tration, with the following term as to costs, viz., costs of the event. 
cause to abide the event — but the cases on this point do not seem 
to be quite in accord with each other, as will appear from the 
instances which will be given. Thus in one case it would seem 
to have been decided that, where an action has been referred to 
arbitration, costs of the cause to abide the event, the party for 
whom judgment is ultimately entered is entitled to the costs of 
the cause, while the other party is not entitled to any costs at all ;* 
but, on the other hand, it has also been decided that, although 
the party in whose favour the event has been found may be en- 
titled to the costs of the cause, still the other party is entitled 
to the costs of those issues upon which he has succeeded.* 

Thus, in Neale v. Clarke^ the plaintiffs brought an action to Neale v. 
recover ;^ 1,029 15s. 6d., admitting that that sum was reduced Clarke, 
by payment to ;^ 280 12s. Particulars of the claim were then 
delivered claiming the sum of ;^ 1,029 15 s. 6d., but giving no 
credit either for payment or set-off. The defendants, who were 
the executors of one Clarke deceased, by their statement of 
defence denied the plaintiff's claim to ;^ 1,029 15s. 6d. or any 
part thereof, and claimed payment and set-off for money ad- 
vanced, money had and received, work and labour, goods sold 
and delivered, and also claimed a balance to be due to them on 
the whole account of ;£'200. The cause was then referred 
to an arbitrator, " costs of the cause to abide the event ; costs of 
the reference and award to be in the discretion of the arbitrator." 
The arbitrator found that the defendants were indebted to the 
plaintiffs in the sum ol £ 1,067 os. 6d., and that the plaintiffs were 
indebted to the defendants to the extent of ;^i,055 los. 3d., and 
that the defendants were entitled to set off this amount against 
the plaintiffs' amount, thus leaving a balance of ;^i i los. 3d., due 
from the defendants to the plaintiffs, and the arbitrator further 
awarded that the plaintiffs should sign judgment for that sum, 
and that the defendants should pay all the costs of the reference 
and award. Upon this state of facts it was held, on the authority 
of Potter v. Chambers,^ already referred to, that the plaintiffs 
were entitled to the general costs of the action ; and it was also 
held hy Kelly CB, that the plaintiffs and defendants respectively 
Were entitled to the costs of those issues which had been decided 

* Chatfield v, Sedgwick, 4 C.P. D. 383 ; on appl. at p. 459. 
^ Neale v. Clarke, 4 Ex. D. 286 ; Cole v. Firth, 4 Ex. D. 301 in) : 40 L.T. 
N.S. 851. 
' 4 C.P. D. 457 : 48 LJ. C.P. 274. 
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in their favour. In Chatfield v. Sedgwick^ the Court of Appeal 
held that where an action was referred to an arbitrator, costs of 
the cause to abide the event, the defendant in whose favour 
the event was decided was alone entitled to the costs of the 
action.** 
aiatti V, It has also been held*' that, where an action has been referred 
akefield. ^^ consent to arbitration, upon the terms "the costs of the 

cause to abide the event, and the arbitrator to have discretion i 
as to the costs of the award," the arbitrator has power to direct | 
the defendant to pay the costs of the reference and award, • 
although the plaintiff may be deprived of the costs of the cause, ' 
under the County Courts Act, 1867, sec. 5. The ratio decidendi 
being that the parties may, if they choose, contract themselves 
out of the operation of the County Courts Act, and agree that 
the costs of the reference shall be in the discretion of the arbi- 
trator. " No Act of Parliament," said Brett L J, in that case, 
** has been cited which forbids that agreement from being carried 
into effect."*^ 

In Cole V. Firth^ the plaintiffs sought to recover £\o\ odd 
for work and labour done and materials supplied by them as 
engineers. The defendants in their statement of defence tra- 
versed the allegations in the claim, and alleged that the work 
was not according to contract and was useless to them, and by 
way of counterclaim claimed ;^48o as damages for alleged loss 
arising from the breach of contract of the plaintiffs. The cause 
and counterclaim were referred to an arbitrator, ** costs of the 
cause and counterclaim to follow the event, costs of the re- 
ference and award to be in the discretion of the arbitrator." 
The arbitrator found that the plaintiffs were entitled to recover 
£Z1^ o^ their claim and the defendants £Z1^ 01^ tlieir counter- 
claim, and he awarded that the plaintiffs should pay to the 
defendants the balance of £^ and the cost of the reference and 
award. The district registrar ordered judgment to be signed 
for the defendants for the sum of ;^4 and for the costs of the 
cause, counterclaim, reference, and award, to be taxed. The 
Exchequer Division directed so much of the registrar's order as 
related to costs to be struck out, and further ordered the de- 
fendants to pay the costs of and relating to the plaintiffs' claim 
and the proof thereof, and the plaintiffs to pay the costs of and 

• 4 C.P. D. 459 : 48 LJ. C.P. 274. 

^ See remarks of Cockburn CJ. in Stooke v. Taylor, 5 Q.B. D. 569 : 49 
LJ. Q.B. 857. 
^ Galatti 7/. Wakefield, 4 Ex. D. 249 : 48 L J. Ex. 80. 
d Ibid. p. 251. 
® 4 Ex. D. 301 («.). This case is fully reported, 40 L.T. N.S. 851. 
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relating to the defendants' counterclaim and the proof thereof. 
This case, it may be observed, deals only with the question of 
the apportionment of the costs of the issues upon which each 
party had succeeded, and not with the question as to which of 
the parties was entitled to the general costs of the cause.* 

In Chatfield v. Sedgwick^ the plaintiff sought to recover a Costs of 
sum of ;£"57 I OS. balance due for work done and money lent, claim and 
after giving the defendant credit for £2^ paid on account. The ^J^aim^' 
defendant pleaded a set-off, and also made a counterclaim for where ac- 
goods supplied, to the amount of about £2^ The action was tion re- 
referred to a master, the costs of the action to abide the event, [o^^^de^^' 
The master certified that there was due from the defendant to event, 
the plaintiff on his claim the sum of £\6 odd, and from the 
plaintiff to the defendant the sum of ;^23 on the counterclaim, 
and that the balance due from the plaintiff to the defendant 
was £'j odd. It was held by the Court of Appeal that the 
defendant was entitled to the costs of the action. The question 
which was referred to the master was, which of the parties, 
taking claim and counterclaim together, was the creditor and 
which was the debtor } The master found in favour of the de- 
fendant, and this was the event which the costs were to follow. 

The effect of this decision was discussed in Stooke v. Taylor,^ Stooke v. 
where Cockburn CJ. states** that " it was held by the Common 'Baylor 
Pleas Division that, while the plaintiff, having recovered less 
than ;f 20, was disentitled to costs by section 5 of the County 
Courts Act, 1867, the defendant not coming under the operation 
of the County Courts Act, was, though he recovered only 
iA 1 8s. 7d., entitled to the costs of his counterclaim. This 
decision was in my opinion perfectly correct." Further on, in 
his judgment (at p. 580), his Lordship remarks: "If, however, 
the ratio decidendi in Chatfield v. Sedgwick^ is to be taken to 
be, as from the language of the judgment would seem to be 
the case, that the provision in the order of reference makes 
the right to costs depend absolutely on whether the balance 
is on the side of plaintiff or defendant, I must respectfully 
dissent from such a position, and can only hold myself bound 
by the decision where the facts with which I have to deal 
are precisely the same as those in Chatfield v. Sedgwick, 
which certainly is not the case here. The effect of such an 
order of reference is, I apprehend, simply to substitute the refer- 
ence as regards the issues of fact, and the legal consequenecs re- 
sulting from them for the trial by judge and jury. The provision 

* 40 L.T. N.S. at p. 857. ^ 4 C.P. D. 457 : 48 L.J. C.P. 274. 

* 5 QB. D. 569 : 49 L.J. Q.B. 857. <* Ibid, at p. 580. 
' 4 C.P. D. 457 : 48 L.J. C.P. 274. 
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that the costs of the action shall abide the event, amounts to r 
no more than that whatever would have been the legal effect of j r 
the verdict and judgment as regards costs shall remain the 
same as if the verdict of the jury had been taken, and judgment 
had followed thereon. It cannot be taken to mean that where 
the counterclaim is in effect a cross-action founded on an in- 
dependent cause of action and not a mere set-off, as for instance 
where one party claims liquidated, the other unliquidated 
damages, or where the claim of the one is founded on con-?, 
tract, that of the other in tort, the balance of the amount 
awarded on their respective claims is to constitute the eventi % 
so as to entitle the party in whose favour such balance is found % 
to the costs of the action." "^ 

The answer to these objections would seem to be given in the 
judgment of Field J. in the same case,* in which he relies on 
the decision of the Court of Appeal in Chatfield v. Sedgwick^ 
and further adds,** " the ratio decidendi in Chatfield v. Sedgwick 
was that the language used by the parties evinced an intention 
that the party who should succeed in obtaining an award in his 
favour for the balance, after taking all the claims into con- 
sideration, should be entitled to his costs If parties 

choose before going into an expensive inquiry to stake the costs 
upon the final balance, each does it with full knowledge that 
the other party's claims are liquidated or unliquidated, or are 
matters of set-off or counterclaim, as the case may be, and 
at the time when the agreement is made the precise limits of 
the campaign are fully or exactly marked out and known to 
both sides. They may, and I think often do, prefer to make 
the costs dependent upon the final result rather than upon the 
very complicated and difficult to be ascertained question of cross 
costs and costs of issues ; and in such a case there is of course 
no injustice in holding them to their bargain." 

In Stooke V. Taylor^ the arbitrator found that the plaintiff 
was entitled to ;£"io, and £2^ damages on his claim, and that 
the defendant was entitled to ;£"io damages on his counterclaim. 
Both the claim and counterclaim were for debt and damages 
exceeding £ 100. The order of reference contained the provision 
" costs of the action to abide the event of the award and certifi- 
cate." It was held by Cockhurn CJ. and Manisty J,y that the 
plaintiff was entitled to the costs of his claim, and the defendant 
to the costs of his counterclaim, on the ground that the order 
of reference did not alter the rights of the parties. A contrary 

* Stooke V. Taylor, supra, 

^ Id. at p. 585. 

« 5 Q.B. D. 569 : 49 L.J. Q.B. 857. 
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opinion, however, was expressed by Field J., on the ground that 
the case was governed by the provision in the order of reference 
as to costs, and that the plaintiff was entitled to the costs of the 
reference, whilst the defendant was not entitled to any. More- 
over, the effect of such a provision had been already decided by 
the Court of Appeal in Chatfield v. Sedgwick,^ 

When a cause is referred after issue joined, and the costs of the Disposal by 
cause are to abide the event of the award, the arbitrator, whether Arbitrator 
he has to make an award or only a certificate, must either dispose i^ssue\pec- 
specifically of each issue, or so adjudicate that it can clearly be ially, where 
inferred from the award or certificate in which way each of the action re- 
issues has been determined, so as to enable the master to tax ^o^t^ to 
the costs for the party in whose favour each issue respectively abide 
has been found.^ This principle has been followed since the event. 
Judicature Acts, and it has been held that where a cause is ** Event," 
referred, " costs to abide the event," the word " event " is to be meaningof. 
read distributively, and an award was accordingly remitted to 
the arbitrator to find specific issues where he had found in 
favour of the defendant for £'^ 2s. 6d. in a cause in which the 
defendant set up a counterclaim.*^ 

In one case, before the Judicature Acts, it was decided that 
where two parties agree to refer several disputes, " the costs of 
the reference and award to abide the event of the award," the 
costs of the event are not distributable, and neither party is 
entitled to costs unless the event of the award is altogether in 
favour of one party.^ 

The Court in general either grant or refuse, with costs, an Costs of 
application to set aside an award.® If the application is refused application 
without any mention being made as to the costs of the applica- aww^d.^^ ^ 
tion, those costs will be costs in the cause.' 

An application to set aside an award may be made at any 
time before the last day of the sittings next after such award 
has been made and published to the parties (Order 64, r. 14). 

Costs may be taxed on an award notwithstanding the time Taxation of 
for setting aside the award has not elapsed (Order 65, r. 15). costs on 

award. 

' 4C.P.. D. 459 : 48 L.J. C.P. 274 

* Russell on Arbitration, 348 (ed. 6) and cases there cited. 

• Ellis V, De Silva, 6 Q.B. D 521 : 50 L.J. Q.B. 328 ; and j^^ Whaley v, 
L^ng, 5 H. & N. 480 : 29 L.J. Ex. 313. 

* In re Marsack & Webber, 29 L.J. Q.B. 109. 

• Duke of Beaufort v. Welch, 10 A. & E. 527 ; Wade v. Malpas, 2 Dowl. 
638; Goddard v. Smith, 13 L.T. N.S. 159 ; see also Goodall^. Ray, 4 Dowl. 
I ; Hocken v. Grenfell, 4 Bing. N.C. 103. 

' Clarke v, Owen, 2 H. & W. 324. 
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CHAPTER VI. 
Payment into and out of Court and Tender. 

Payment By Order 22, r. I, where any action is brought to recover 
in^Lusfa?- ^^^^ ^^ damages, any defendant may, before or at the time < 
tion, delivering his defence, or at any later time by leave of the Cou 

or a judge, pay into Court a sum of money by way of satisfa 

tion, which shall be taken to admit the claim or cause of actic 
or in alter- in respect of which the payment is made ; or he may, with 
native. defence denying liability (except in actions or counterclain 

for libel or slander), pay money into Court which shall be subje 

to the provisions of rule 6. 
In action Provided that in an action on a bond under the statute 8 & 
on bond. Will. iii. c. II, payment into Court shall be admissible 

particular breaches only, and not to the whole action. 
Payment in Rule 2. Payment into Court shall be signified in the defenc 
*°^ and the claim or cause of action in satisfaction of which su< 
^^ ' payment is made shall be specified therein.* 
Payment Rule 3. With a defence setting up a tender before action, tl 
into Court gum of money alleged to have been tendered must be broug! 

on tender, j^^^ ^^^^^ 

Payment Rule 4. If the defendant pays money into Court before d 
in, notice to livering his defence, he shall serve upon the plaintiff a noti< 
p amti o . specifying both the fact that he has paid in such money, ar 

also the claim or cause of action in respect of which such pa 

ment has been made. Such notice shall be in the Form N 

3 in Appendix B, with such variations as circumstances mi 

require. 

The Form, omitting formal parts, is as follows : — Take noti( 

that the defendant has paid into Court £ , and sa; 

that that sum is enough to satisfy the plaintiff's claim [or ti 

plaintiffs claim for, &c.] 

Rule 5. In the following cases of payment into Court und 

this Order, viz. : — 

* See Paraire v. Loibl, 49 LJ. C.P. 481, where it had been held that tl 
items in respect of which the money was paid into Court need not t 
specified. 
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[a) When payment into Court is made before delivery of Money 
defence : Yff ^^, 

(i) When the liability of the defendant, in respect of the fence, 

claim or cause of action in satisfaction of which the or in satis- 
payment into Court is made, is not denied in the faction, 
defence : 

[c) When payment into Court is made with a defence setting ^\ ^*^^ 

M y /• j_i • 1 plea oi ten* 

up a tender of the sum paid : 5er. 

the money paid into Court shall be paid out to the plaintiff on May be 
his request, or to his solicitor on the plaintiff's written authority, P^*f^ 9"^ ^° 
unless the Court or a judge shall otherwise order. P am i . 

Rule 6. When the liability of the defendant, in respect of the 
claim or cause of action in satisfaction of which the payment 
into Court has been made, is denied in the defence, the follow- 
ing rules shall apply : — 

(fl.) The plaintiff may accept, in satisfaction of the claim or Where 
cause of action in respect of which the payment into poneypaid 
Court has been made, the sum so paid in, in which IJ^ative^ ^^' 
case he shall be entitled to have the money paid out plaintiff 
to him as hereinafter provided, notwithstanding the P^y accept 
defendant's denial of liability, whereupon all further factlo^n^aiid 
proceedings, in respect of such claim or cause of action, thereupon 
except as to costs, shall be stayed ; or the plaintiff proceed- 
may refuse to accept the money in satisfaction and o^^may^e-' 
reply accordingly, in which case the money shall re- fuse to ac- 
main in Court subject to the provisions hereinafter ^^pt, there- 
mentioned : moTeyre. 

(^.) If the plaintiff accepts the money so paid in, he shall, mains in 
after service of such notice in the Form No. 4 in Ap- Court. 
pendix B, as is in Rule 7 mentioned, or after delivery Form of 
of a reply accepting the money, be entitled to have Payment 
the money paid out to himself on request, or to his ceptance." 
solicitor on the plaintiff's written authority, unless the 
Court or a judge shall otherwise order. 

The following is the form given : — " Take notice that the 
plaintiff accepts the sum oi £ , paid by you into Court 

w satisfaction of the claim in respect of which it is paid in.*' 

(^•) If the plaintiff does not accept, in satisfaction of the claim ^^ not ac- 
or cause of action in respect of which the payment into pi^^^f^^ 
Court has been made, the sum so paid in, but proceeds 
with the action in respect of such claim or cause of 
action, or any part thereof, the money shall remain in 
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Court and be subject to the order of the Court or 
judge, and shall not be paid out of Court except 
pursuance of an order. If the plaintiff proceeds wi 
the action in respect of such claim or cause of actio 
or any part thereof, and recovers less than the amoui 
paid into Court, the amount paid in shall be applie 
so far as is necessary, in satisfaction of the plaintifl 
Balance to claim, and the balance (if any) shall, under such orde 

be paid to j-^^ repaid to the defendant. If the defendant succeec 

defendant. . ^rii« r^- 11 

^ ^ m respect of such claim or cause of action, the who 

xxeoavment 

to success- amount shall, under such order, be repaid to him. 

dant. Formerly money paid into Court which had not been take 

out by the plaintiff, could be impounded by the Court to answe 

for a defendant's costs, where the plaintiff failed in his action 

But no provision was then made for the re-payment to th 

defendant of a sum paid into Court if the plaintiff ultimate! 

failed in his action. 

Plaintiff Rule 7. The plaintiff, when payment into Court is mad 

entitled to before delivery of defence, may within four days after the receip 

accqDting ^^ notice of such payment, or when such payment is first sign 

money fied ill a defence, may before reply, accept in satisfaction of th 

paid in. claim or cause of action in respect of which such payment ha 

been made the sum so paid in, in which case he shall give notic 

to the defendant in the Form No. 4 in Appendix B, and sha 

be at liberty, in case the entire claim or cause of action i 

thereby satisfied, to tax his costs, after the expiration of foi 

days from the service of such notice, unless the Court or a judg 

Judgment shall otherwise order, and in case of non-payment of the cost 

for taxed within forty-eight hours after such taxation, to sign judgmer 

costs. f^j. j^jg cQ^'i^ so taxed. 

This rule is in substance the same as r. 4 of Order 30, whic 
has been annulled, under which rule it had been decided that 
the plaintiff followed the course there pointed out, he acquire 
an absolute right to costs ; but if he neglected to give the notic 
required by the rule, and, notwithstanding, took the money ot 
in satisfaction at a later period than the four days which he ha 
a perfect right to do, he lost his absolute right to costs, bi 
might, nevertheless, apply for costs under the order relating t 
costs generally,** and then his right to them would be subject t 
the exercise of the judge's discretion.^ 

* Archb. Pr. 1094 (ed. 13), citing Anon. Barnes, 280 : see also Marshal 

104- 
^ Then Order 55, but now Order 65. 

"" Greaves v. Fleming, 4Q.B. D. 226 : 48 LJ. Q.B. 335. 
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It would seem that the plaintiff under this rule is entitled to 
tax his costs only where he accepts the sum paid into Court in 
satisfaction of the entire claim or cause of action. He there- 
fore would not be entitled to tax his costs in respect of a sum 
paid into Court where there are other issues or defences upon 
which the parties are proceeding to trial. 

It would seem, however, that the plaintiff would not be en- ?*^'^*??, 
titled to costs under section 5 of the County Courts Act, 1867, to^osts 
if the sum paid into Court, which he accepts in satisfaction of under 
the entire claim or cause of action is less than ;^20 in an action County 
founded on contract, or ;^io if founded on tort.* igg^^ ^^^ 

Before the Judicature Acts it was the uniform practice to Practice 
allow a payment into Court only where the cause of action to or before Judi- 
in respect of which it was made and pleaded, was not traversed, mature 
and was consequently admitted. The ground upon which this ^ ^' 
practice was based was the inconsistency in the record which it 
was held would arise if the plea of payment into Court were 
joined with other defences to the same cause of action.** That Present 
practice has now been altered, and, except in actions or counter- Practice, 
daims for libel or slander (see Order 22, r. i), the defendant may 
pay money into Court in respect of a cause of action, the exist- 
ence of which he at the same time denies. The effect of such a 
defence upon costs generally will be treated of hereafter, but it 
is proposed to deal with the effect of payment into Court where 
there are no other such defences to the matter in respect of 
which it is paid in. 

Formerly a sum paid into Court was absolutely appropriated 
to the purpose of satisfaction or amends,® but the terms upon 
which a plaintiff may obtain payment out of Court of money 
paid in under the Rules of Court are now regulated by the 
provisions of Order 22. 

So also, formerly, where money had been paid into Court Money 
under a mistake, and the defendant could clearly show to the P^jj^ "^^ . 
satisfaction of the Court or a judge that it had been paid in by ^"ke.^ ^^^' 
mistake, an order would be made for the money to be refunded 
to the defendant,*^ provided, however, that the plaintiff had not 

* Parr v, Lillicrap, 32 L.J. Ex. 150 : i H. & C. 615 ; and Boulding v, 
Tyler, 32 L.J. Q.B. 85 : 3 B. & S. 472, which were decided upon the words 
of 13 & 14 Vic. c. 61, s. II ; Robertson v, Sterne, 31 L.J. C.P. 262 : 13 C.B. 
N S. 248. 

^ Berdan v. Greenwood, 3 Ex. D. 251 : 47 L.J. Ex. 628 ; BuUen & 
lake's Prec. PI. 666, ed. 1869. 

•^ Archb. Pr. 1093 (ed. 13); Malcolm v, Fullarton, 2 T.R. 648 ; Cox v, 
J^obinson, 2 Str. 1027 ; Vaughan v, Barnes, 2 B. & P 392. 

" Archb. Pr. 1094 (ed. 13). 
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Money previously taken it out. And where a plaintiff had taken mon^ 
taken out q^^ Qf Court under a mistake as to the effect of so doing, 
bymbtake. ^^as allowed, upon certain terms, as for instance, on payment 
any cost incurred by the defendant by reason of the mom 
having been so taken out, to pay the same again into Court* 
Where a sum paid into Court is accepted by the plaintiff 
satisfaction of the entire cause of action, he is entitled after 
has given the notice required by Order 22, r. 7, to tax his 
and to sign judgment for the costs so taxed in case of non-paj 
ment of such costs within forty-eight hours. Where, howeve 
the plaintiff does not accept the sum paid in as being sufficienl 
to satisfy the claim in respect of which it is paid in, he may go ] 
on with the action for the purpose of recovering more. 
Costs If the only issue to be tried is whether the sum paid into 

where only Court is enough to satisfy the plaintiffs claim, or the claim in 
sufficiency ^^spect of which it has been paid in, and that issue is found in 
of sum paid favour of the plaintiff with damages ultra, he will be entitled to- 
'^"^ the general costs of the cause. But the defendant, where the 

issue is decided in his favour, either as in the case of nonsuit or 
by verdict, is entitled to judgment, and to recover his costs of 
suit, including, of course, the general costs of the cause.^ 
Excep- This rule is, however, subject to two limitations— 3/f;v/, pro- 

tions. vided that the Court or a judge do not '^otherwise order " under 

the powers given by Order 65, r. i, and deprive the successful 
party of his costs ; and secondly , as regards the plaintiff, pro- 
vided that the amount paid into Court, together with the sum 
recovered at the trial is not less than ;^20 in any action of con- 
tract, or ;^io in any action of tort, under the County Courts 
Act, 1867, s. 5, otherwise he must obtain a certificate or order 
for those costs ; for the amount actually recovered is the test 
whether a certificate or order ought to be obtained or not. 
Payment A defendant may pay money into Court to part only of the 
m, as to claim, or as to some only of the causes of action set out in the 
ckim!"^^ statement of claim. If the plaintiff accepts the sum in satisfac- 
tion of the part of the claim or particular cause of action to 
which it applies, and then proceeds to trial as to the remaining 
portion of his claim, he will be entitled to the costs of the action 

■ Emery v: Webster, 9 Ex. 242 : 23 LJ. Ex. 9 ; and Webster v, Emery, 
10 Ex. 901 : 24 LJ. Ex. 186. 

b Marshall, 103 ; and see C.L.P. Act, 1852, s. 73, the latter part of which 
provided that where a plaintiff replies that the sum paid into Court is not 
enough to satisfy the claim of the plaintiff in respect of the matter to 
which the plea is pleaded, and that issue being found for the defendant the 
defendant shall be entitled to judgment and his costs of suit ; see also 
Rumbelow v. Whalley, 16 Q.B. 397, 401 : 20 L.J. Q.B. 262 ; Langridge v, 
Campbell, 2 Ex. D. 281 : 46 LJ. Ex. 277. 
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down to the time of the statement of defence in which it was 

pleaded, whatever may be the result of the trial as to the other 

causes of action.* Reg. Gen. H,T, 1855, rule 12,^ provided that 

** when money is paid into Court in respect of any particular 

sum or cause of action in the [statement of claim] and the 

plaintiff accepts the sum in satisfaction, the plaintiff, when the 

costs of the cause are taxed, shall be entitled to the costs of the 

cause in respect of that part of his claim so satisfied, up to the 

time the money is so paid in and taken out, whatever may be 

the result of any issue or issues in respect of otfier causes of 

action, and if the defendant succeeds in defeating the residue of 

the claim, he will be entitled to the costs of the cause in respect 

of such defence, commencing at * Instructions for [defence] ' but 

not before." 

Where money was paid into Court as to part of a claim, and Nolle prose- 
there were defences as to the residue, if the plaintiff did not desire s'^' as to re- 
to proceed any further with the action, the former practice was cia^m on 
to enter a nolle prosequi as to the residue ; and in that event acceptance 
the plaintiff was entitled to the general costs of the cause down of money 
to the time of the plea, but the defendant was entitled to the ^ ^"' 
costs of the other pleas,^ i^,^ to the costs of so much of the 
plaintiffs claim as was improperly made.*^ 

In an action for breach of a covenant to keep a house in re- Buckton v, 
pair, the defendant paid money into Court generally, and Higgs. 
pleaded that the sum paid in was sufficient to satisfy the plain- 
tiffs claim. The plaintiff joined issue upon this defence, and 
the matter was referred to an official referee, who reported that 
the sum paid into Court was sufficient to cover any just claim 
made by the plaintiff. The Court {Kelly CB, and Hawkins J.) 
held that as costs are in the discretion of the Court, the proper 
mode of exercising that discretion in such a case was by direct- 
ing that the plaintiff should have his costs of the action up to 
the time of payment into Court, and that the defendant shall 
have his costs of the action after that time.* In an earlier case ' Langridge 

the defendant paid money into Court generally, and gave the ^- Camp- 
bell. 

• Marshall, io8. 

^ Although this rule would appear to be annulled — see Appendix O (17) — 
it has been inserted here because no provision seems to have been made for 
the practice in regard to this matter ; and Order 72, r. 2 provides that " where 
no other provision is made by the Acts or these rules, the present procedure 
and practice remain in force." 

« Gray, 294 : Marshall, 108 ; Goodee v. Goldsmith, 2 M. & W. 202 : 5 

Dowl. 828. 
•* See tit. " discontinuance," ^<7j/ chap. ix. 

• Buckton V. Higgs, 4 Ex. D. 174. 

' Langridge v. Campbell, 2 Ex. D. 281 ; 46 L.J. Ex. 277. 
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statutory notice that " that sum is sufficient to satisfy the plain 
tifTs claim." The plaintiff took the money out under Order 30^ - 
r. 3,* but did not give the notice required by rule 4,** or any 
other notice. The cause was subsequently referred under the 
Common Law Procedure Act, 1854, to the certificate of an ar- 
bitrator, upon the terms " costs of the cause to abide the event" 
No pleadings were delivered by either party, and the arbitrator 
subsequently certified that the sum paid into Court was suflS- 
cient to satisfy the plaintiff's claim. The Court held that the. 
plaintiff was not entitled to any costs, but that the defendant & 
was entitled to the costs from the commencement of the action, :C 
upon the ground that the money was paid into Court generally 
in respect of the whole cause of action, and the costs of the 
cause were to abide " the event," which was that the plaintiff 
recovered nothing beyond the amount paid into Court.*^ This 
decision, however, was expressly limited to those cases in which 
there are no pleadings.*^ 
fifectupon It remains to deal with the question as to the effect now of a 
stsof payment into Court upon costs, where the defendant pays 
^nt "f^o^^y ^^^^ Court in respect of a cause of action, the existence 
'nial of of which he at the same time denies. 

ibility. Such a defence is now admissible as a general rule, although 

prior to Order 22, r. i, it was somewhat doubtful whether it 
would be allowed concurrently with other defences in actions 
brought to try a right, or in respect of property which is denied, 
or in actions where the plaintiff is by the statement of defence 
charged with fraud.® 

The effect of such a defence is clearly stated by Thesiger LJ^ 
in Berdan v. Greenwood, viz., that where the plaintiff does not 
accept the money in satisfaction of the entire cause of action in 
respect of which it is paid in, but elects to go on with the action 
for the purpose of recovering more, *' the issue quoad the defence 
of payment into Court will be the same as it was before the 
coming into operation of the Judicature Acts, although there 
will be other issues going to the same cause of action which the 
tribunal by which the action is tried will have to determine."' 
s to party If the plaintiff fails at the trial to establish any causes of action, 
ititled to the judgment will be a general one for the defendant, who will 
)sts of the i^g entitled to the general costs of the cause. 



:tion. 



* The corresponding order is now Order 22, r. 5 (b). 
^ Now Order 22, r. 7. 

•^ Langridge v, Campbell, 2 Ex. D. 281 : 46 L.J. Ex. 277. 
^ See Buckton v. Higgs, 4 Ex. D, at p. 175. 

* Berdan v. Greenwood, 3 Ex. D. 251, at p. 258 : 47 L.J. Ex. 628. 
' 3 Ex. D. at p. 256. 
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If the plaintiff establishes a cause of action, and proves that 
the sum paid into Court is not sufficient, or that he is entitled 
to some relief, such, for instance, as an injunction over and 
above the relief in damages, then the judgment will be a general 
one for him. 

The only remaining alternative is where the plaintiff succeeds 
in establishing his cause of action, but fails to prove any damage 
beyond 'the sum paid into Court, or to establish any title to 
relief other than damages,and then the issues will be duly found in 
accordance with the event, and general judgment will be for the 
defendant, and unless the judge otherwise orders, pursuant to 
Order 65, r. i, the defendant will recover the general costs of 
the cause, while the plaintiff will be entitled only to the costs 
of the particular issues found in his favour. 

If a defendant, after payment of money into Court, obtains Effect of 
judgment of nan pros,^ or judgment as in the case of a nonsuit,^ nonpros, 
or succeeds, on the issue by obtaining a verdict in his favour at suit, 
the trial,*' he is entitled to the whole of his costs from the com- or verdict 
mencement of the action, and the plaintiff will lose his costs.*^ defend"'^t 

If, where money is paid into Court, the plaintiff afterwards ^ . . 
proceeds to trial, and a juror is then withdrawn by consent, drawal of 
neither party is entitled to any costs, but each must pay his own.® juror. 

By Order 22, rule 8, where money is paid into Court in two Payment i 
or more actions which are consolidated, and the plaintiff pro- J!'^^*"^ ^^" 
ceeds to trial in one, and fails, the money paid in and the costs so^udated.' 
in all the actions shall be dealt with under this Order in the 
same manner as in the action tried. 

By rule 9 a plaintiff may, in answer to a counterclaim, pay Payment i 
money into Court in satisfaction thereof, subject to the like con- ^y piamti 
ditions as to costs and otherwise as upon payment into Court claim. 
ly a defendant. 

In an action of replevin, the plaintiff " may, in answer to an Payment 
avowry, pay money into Court in satisfaction, in like ma7tner,^^*^^^^' 
and subject to the same proceedings as to costs and otherwise, as pi^vin. "^ 
upon a payment into Court by a defendant in other actions,'' ^ and 
"such payment into Court in replevin shall not, nor shall the 
acceptance thereof by the defendant in satisfaction, work a for- 
feiture of the replevin bond." « 

■ Postle V. Beckington, 6 Taunt. 158. 

^ Postle V. Beckington supra j Crosly v, Olorenshaw, 2 M. & L. 335. 

* Ante p. 62 ; 15 & 16 Vic. c. 76, s. 73. 

* Dax, 97 ; Marshall, 103 ; Rumbelow v. Whalley, 16 Q.B. 401 : 20 L.J. 
Q.B. 262. 

* Stodhart v. Johnson, 3 T.R. 657. 

' See C.L.P. Act, i860 (23 & 24 Vic. c. 126), s. 23. 
« Id. s. 24. 

F 
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Payment Although a defendant cannot, under Order 22, r. i, pay money 
in, in ac- jnto Court in an action, nor a plaintiff on a counterclaim for 
libel in^ ^^^^\ or slander, together with a defence denying liability, yet it 
newspaper, would Seem that the right given by 6 & 7 Vic. c. 96 to a defen- 
dant to pay money into Court in an action for a libel contained 
in any public newspaper or other periodical publication is still 
preserved. By section 2 of that Act a defendant is allowed, 
under certain circumstances, and on certain conditions therein 
specified, to plead in an action for a libel contained in any public 
newspaper or other periodical publication, certain matters by 
way of apology, and at the time of delivery of such defence 
to pay into Court a sum of money by way of amends for the 
injury sustained by the publication of the libel, " and such pay- 
ment into Court shall be of the same effect, and be available in 
the same manner and to the same extent, and be subject to the 
same rules and regulations as to payment of costs, and the form of 
pleading, except as far as regards the pleading of the additional 
facts hereinbefore required to be pleaded by the defendant, as 
if actions for libel had not been excepted from the personal 
actions in which it is lawful to pay money into Court." 

The fact that an action for libel has been remitted under 
section 10 of the County Courts Act, 1867, does not deprive 
the defendant of his right under 6 %i J Vic. c. 96, s. 2, to pay 
money into Court by way of amends. Thus Order 20, r. 4, of 
the County Court Rules, 1875, provides that, "where in an 
action for libel or slander, remitted under section 10 of the 
County Courts Act, 1867, the defendant intends to avail him- 
self of the provisions of sections i and 2 of 6 & 7 Vic. c. 96, he 
shall give notice in writing of such intention, signed by him- 
self or his solicitor, to the registrar five clear days before the 
day appointed for the trial of the action." 

Since the Judicature Acts, and under the Rules of Court 
. which have been annulled, the defence of payment into Court 
wtfhTplea of could be pleaded together with other defences; and the de- 
justifica- fendant could claim the benefit of Lord Campbell's Act, as well 
tion in ac- ^s of the Judicature Acts. The payment into Court could there- 
allowable? f*^^^ ^^ treated as a payment either under Lord Campbell's Act 
or under the Rules of Court ; and in the latter case, as regards 
costs, would be subject to the ordinary rules relating to costs 
on payment into Court. Thus in an action for libel published 
in a newspaper, it was held by the Court of Appeal that tb^ 
offering of an apology and payment into Court and of a justi 
fication could be pleaded together.* Such a defence, however 

■ Hawkesley v. Bradshaw, 5 Q.B. D. 302 : 49 L.J. Q.B. 333 ; see als^^ 
Berdan v. Greenwood, 2 Ex. D. 251 : 47 L.J. Ex. 628. 
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action. 
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whether 
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might not now be admissible under Order 22, r. i, for it would 
practically amount to payment into Court together with a de- 
fence denying liability. 

In actions for negligence causing death, brought under Lord Pa>Tnent 
Campbell's Act (8 & 9 Vic. c. 93), to recover damages, it is pro- under8& 
vided by section 2 of 27 & 28 Vic. c. 95, amending the above *^* ^' ^' 
Act, that it shall be sufficient, if the defendant is advised to 
pay money into Court, that he pay it as a compensation in one 
sum to all persons entitled under the said Act for his wrongful 
act, neglect, or default, without specifying the shares into 
which it is to be divided by the jury ; and if the said sum be 
not accepted, and an issue is taken by the plaintiff as to its 
sufficiency, and the jury shall think the same sufficient, the de- 
fendant'shall be entitled to the verdict upon that issue. 

If, therefore, the only issue taken by the plaintiff be as to 
the sufficiency of the sum paid into Court, and the jury find 
a verdict for the defendant, he will be entitled to costs as in 
an ordinary action where issues are found in his favour. 

The plaintiff is entitled absolutely to the money paid into Right of 
Court under Order 22, r. 5, independently of the ultimate result plaintiff t 
of the action, and may take it out of Court immediately. But pa^jd^hi. 
if he neglects to do so before a verdict for the defendant, the 
Court might, following the practice existing before the Judi- 
cature Acts, order it to be paid to the defendant towards the 
satisfaction of his costs, or if the sum exceed what is due to him 
on that account, so much thereof as would be sufficient for the 
purpose.* But the Court would not formerly letain it as security 
for the defendant, on the chance of a verdict being found in his 
favour.^ 

Where a defendant pleads a tender before action, and pays Tender, 
into Court the amount alleged to have been tendered, as pro- 
vided by Order 22, r. 3, the plaintiff, by taking the money out 
of Court and discontinuing the action, or entering a nolle pro- 
scguij as to the whole or the remainder of the cause of action, 
admits the plea. In such a case the plaintiff is not entitled 
to any costs of his proceedings, but the defendant is entitled 
to the whole of his costs.® If the plaintiff denies the tender, 
or admitting the fact of tender alleges that more was due 
to him, the costs of the issue raised on the defence of tender 
will follow the result, as in the case of any other issue.^ 
In all cases where there has been a tender before action, but 

* Le Grew v. Cooke, i B. & P. 332 : Gray, 307. 

* Marshall, 114. 
« Dax, 93 : Gray, 306. 

* Gray, 306. 

F 2 
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Tender in 

actions 

against 



there is some doubt as to its sufficiency, it is more ad 
to pay the money into Court without pleading the tend 
though the payment of money into Court subjects the 
dant to costs up to the time of payment in if the p 
do not proceed further, nevertheless, if the defendant \ 
tender, and the plaintiff takes issue thereon, and the def 
fail in proving it, he will thereby at all events become 
for the general costs of the cause.* 

Provision is made by Jervis's Act (ii & 12 Vic. c. 44) 
tender and payment of money into Court in actions b 
Justices of against justices for acts done by them in the execution c 
the Peace, office. By section 1 1, after one calendar month's notice of 
at least in writing has been given, and before the action i 
menced, ** such justice to whom such notice shall be give 
tender to the party complaining, or to his attorney or 
such sum of money as he may think fit, as amends i 
injury complained of in such notice ; and after such actic 
have been commenced, and at any time before issue 
therein, such defendant, if he have not made such tende 
addition to such tender, shall be at liberty to pay intc 
such sum of money as he may think fit, and which said 
and payment of money into Court, or either of them, ma; 
wards be given in evidence by the defendant at the trial 
the general issue aforesaid ; and if the jury at the trial s 
of opinion that the plaintiff is not entitled to damages 1 
the sum so tendered or paid into Court, or beyond the s 
tendered and paid into Court, then they shall give a verc 
the defendant, and the plaintiff shall not be at liberty t 
to be nonsuit, and the sum of money, if any, so pa 
Court, or so much thereof as shall be sufficient to pay or 
the defendant's costs in that behalf, shall thereupon be p 
of Court to him, and the residue, if any, shall be paid 
plaintiff; or if, where money is so paid into Court in ar 
action, the plaintiff shall elect to accept the same in satis 
of his damages in the said action, he may obtain from an; 
of the Court in which such action shall be brought an ord 
such money shall be paid out of Court to him, and that 
fendant shall pay him his costs to be taxed, and thereup 
said action shall be determined, and such order shall be a 
any other action for the -same cause." 
or Special Special constables can tender and pay money into 
^o"- under the provisions of i & 2 Will. iv. c. 41, s. 19, in all 

sta es, ^^ prosecutions commenced against them for anything c 



Marshall, 115, citing Chit. Archb. 11 78. 
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pursuance of that Act; and 5 & 6 Vic. c. 109, s. 15, extends or Parish 
the same privilege to parish constables appointed under that ^^/Jr 

staDles. 

Statute. 

The provisions of i & 2 Will. iv. c. 41, s. 19, extend to county or County 
police established under 2 & 3 Vic. c. 93 (see 19 & 20 Vic. c. 69, Police, 
s. 6); also to the metropolitan police (10 Geo. iv. c. 44, ss. 4, 41, pol^an'^^" 
44, and 2 & 3 Vic. c. 71, s. 53). Police. 

A defence of tender of amends before action and payment Tender 
into Court is allowed by various statutes, e.g.^ Railways Clauses ^^^^^i 
Consolidation Act (1845), 8 Vic. c. 20, s. 139 ; 16 & 17 Vic. c. 107, JfJ^Tes. 
s. 316, in actions against revenue officers ; Public Health Act 
(187s). 38 & 39 Vice. 55, s. 264; Highway Act (1835), 5 & 6 
Will. iv. c. 50, s. 109 ; Municipal Corporations Act (1882), 45 & 
46 Vic. c. 50, s. 226 ; and many other statutes.* 

* For the various rules of Order 22 and Appendix M of the R. S. C. 
1883, which regulate the manner in which money is to be paid into and 
taken out of Court, see further /i?j/ Appendix part i. 
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CHAPTER Vn. 

SECURITY FOR COSTS. 

Object of By the general rule of law, every person not legally inca 
rule for or- ^^ted from SO doing is entitled to bring an action, but the C 
curity to be exercise an equitable control over the costs of actions, in 
given. cither to secure their due payment, or to prevent parties 
being vexatiously harassed by them. These different ol 
are attained in some case's by calling on the parties to giv 
curity for costs, and in others by staying proceedings 
payment of costs.** 
In what There are several classes of cases in which the Court w 

cases interfere on behalf of the defendant, to oblige a plaintiff tc 

security for costs, and stay his proceedings until he does sc 
for instance, where the plaintiff resides abroad, out of the 
diction of the Court ; or is in insolvent circumstances, a 
suing as the mere nominee, or for the benefit of some 
person. 
Plaintiff With regard to the first class of cases, the general r 
■^^sident ^^^t where a plaintiff is resident abroad, out of the jurisd 
of the Court, he must give security for the costs of the a 
and the reason given by Buller J., in an early case ^ is, tl 
the plaintiff has judgment given against him he is not \ 
reach of our law so as to have process served upon him fc 
costs.^ 
Absence To entitle a defendant to security, the absence must be \ 

abroad thing more than a temporary absence,*^ and the burden of : 
more than ^^^ ^^^ ^^ plaintiff, an Englishman, has gone abroad for 
temporary, than a temporary purpose, lies on a defendant who re( 
security to be given.® Therefore, where a person usuall) 
dent within the jurisdiction is temporarily out of it, the 

* Gray, 324 et seq. 
^ Pray v. Edie, i T.R. 267. 

•^ Elan V. Rees, 3 Dougl. 382 ; Ganesford v. Levy, 2 H. Bl. 1 1 
Marneffe v. Jackson, 13 Price 603. 
^ Taylor v. Eraser, 2 Dowl. 622. 
® Hanmer v. Mangles, 12 M. & W. 313 : 13 LJ. Ex. 84. 
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will not compel him to give security.* Thus, a mere temporary 
absence after the commencement of an action, is no ground for 
requiring security to be givcn,^ although it would be so if the 
plaintiff goes to reside permanently abroad.^ The Court, how- 
ever, required security to be given where a plaintiff removed his 
furniture and absconded, to avoid a charge of bigamy ; ^ also, 
where a plaintiff was in gaol under sentence of transportation, 
because his condition is analogous to that of a person who is 
abroad, so that he cannot be touched by the process of the 
Court/ But the Court refused to order security to be given 
where the plaintiff, who was a prisoner of war, confined in the 
prison at Liverpool, had brought an action against the defend- 
ant, as master of a ship, to recover wages earned on board an 
English ship/ Again, a plaintiff, who was a sea-faring man, 
was required, although suing in formd pauperis, to give security 
or to have the action stayed until his return, because it appeared 
that he would be absent on the voyage for at least eighteen 
months, for this was, in the opinion of the Court, more than a 
temporary absence within the meaning of the authorities.* 
Security will not be required from a person who is actually in 
this country, although usually resident abroad,^* and although 
it is sworn that he is about to leave the country.* 

It is now a well-established rule that if a plaintiff, whether no secur 

he be an Englishman or a foreigner, be within the jurisdiction nowor- 

of the Court at the time of the application by the defendant ^f^huiff 

for security, though only for a temporary purpose, the Court within 

has no power to order him to give security merely on the ground jurisdicti 

that he is usually resident abroad .J And this is the rule, not- appii!2^tl 

I • Cole V, Beale, 7 Moo. 613 ; Frodsham v, Myers, 4 Dowl. 280. 

* Anon. 2 Chitty 152. 

* Kemble v. Mills, 8 Dowl. 836 : i So. N.R. 402 : Gray 326. 

* Rogers v. Banger, 4 Dowl. 41 1. In Lloyd v. Davis, i Tyr. 533, the 
Court refused to make an order for security, upon the ground that it did not 
appear from the affidavit that the plaintiff was out of the kingdom. 

Ban-ett v. Power, 9 Ex. 338, 340 : 23 LJ. Ex. 162 ; Harvey v, Jacob, i 
B&Ald. 159. 

' Maria I/. Hall, 2 B. & P. 233 ; and see Jacobs v, Stevenson, i B. & P. 
96; Henschen v. Garves, 2 H. Bl. 383 ; Sparenburgh v. Bannatyne, i B. 
& P. 163. 

' Foss V. Wagner, 2 Dowl. 499, at p. 500, per Taimton /. 

•• Anon. 8 Taunt. Tn : 3 Moo. 78. 

' Ciragno v. Hassan, 6 Taunt. 2o : i Marshall 21. 

^ Per Thesiger LJ. in Redondo v. Chaytor, 4 Q.B. D. 453, at p. 455 : 48 
L.J. Q.B. 697, citing Ciragno v. Hassan supra: Anon. 8 Taunt. 737 ; Willis 
^« Oarbutt, i Y. & J. 511 ; Dowling v. Harman, 6 M. & W. 131 ; Tambisco 
''•Pacifico, 7 Ex. 816 : 21 L.J. Ex. 276 ; Naylor v. Joseph, 10 Moo. 522 ; 
^^urney 7/. Key, 3 Dowl. 559 ; St. Leger v. Nuovo, 2 Sc. N.R. 587. See 
alio Uiiva v. Johnson, 5 B. & Aid. 908 :i D. & R. 560, and remarks thereon 
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withstanding the fact that the plaintiff is in this country merely 
for the purpose of the suit, and will go abroad if he obtains 
judgment in his favour, and if judgment is given against him 
will also leave the country under circumstances which will 
prevent the defendant from availing himself of any process by 
which he can recover costs.* But if an order has been properly 
made for a plaintiff to give security for costs, on the ground 
that he is resident abroad, he will not be entitled to have that 
order rescinded when he afterwards comes to reside within the 
jurisdiction of the Court, intending to remain there until the 
final settlement of the action.** In one case, however, the Court 
rescinded an order for security where the plaintiff returned to 
England before the security was actually given.^ 

If a plaintiff commences an action after leaving this country 
he will be ordered to give security, although his absence may be 
merely temporary,** and so also where a plaintiff goes abroad 
for his own convenience.* But where the residence abroad is 
compulsor)% security will not be required.^ For this reason 
English officers in the army or navy, and soldiers or sailors 
while serving abroad, are exempt from giving security for costs.* 
Thus, a lieutenant in the navy, holding the office of post-captain 
and harbour master, was not required to give security,^ nor a 
person abroad serving Her Majesty as Commissioner of the 
Ionian Isles, who had property and a residence in this country;* 
but a plaintiff employed as a civil and sessions judge in the 
service of the East India Company, who, during his absence 
abroad commenced an action in this country, was required to 
give security .J 

The exemption from giving security is extended to certain 
other persons besides officers and soldiers or sailors on actual 
service. Thus, peers of the realm, although residing abroad, 
are privileged, because they are protected from arrest, and secu- 

• 

in Redondo v, Chaytor supra per Thesiger LJ, and in Westenberg v. 
Mortimore, L.R. lo C.P. at p. ^i^per DenmanJ, 

* Per Thesiger LJ. in Redondo v. Chaytor supra, at p. 454. 

^ Westenberg v. Mortimore, L.R. 10 C.P. 438 : 44 L.J. C.P. 289. 

"^ Place V, Campbell, 6 D. & L. 113. 

^ Wells V, Barton, 2 Dowl. 160. 

® Lord Nugent v, Harcourt, 2 Dowl. 578. 

' O'Lawler v. Macdonald, 8 Taunt. 736 : 3 Moo. 'j'j ; Tullock v. Crowley, 
I Taunt. 18. 

« O'Lawler v, Macdonald supra;. Lord Nugent v. Harcourt supra; Gar- 
wood V. Bradburn, 9 Dowl. 1031 ; Whittall v. Campbell, 5 H. & N. 6->i • 
29 L.J. Ex. 326 ; Chappell v. Watts, 29 L.J. Q.B. 167. 

^ Evering v. Chiffenden, 7 Dowl. 536. 

* Lord Nugent v. Harcourt supra. 

J Plowden v. Campbell, 23 L.J. Q.B. 384. 
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rity for costs is given as a substitution for the personal respon- Ambassa- 
sibility of the person abroad.* So also are ambassadors and ^^.^ ^^ 
the members of their suite exempt, if they sue while filling that ^ut not 
character in this country, because they are for this purpose foreign 
deemed to be resident in that country to which they are ac- ^oyereign 
credited.** But a foreign sovereign, if resident abroad, who is abroad who 
the plaintiff in an action arising out of commercial transactions, trades, 
will be required to give security.® 

The rule requiring security on the ground that the plaintiff is No security 
not within the reach of our law, so as to have process served ^°)^ ^^' 
upon him for the costs, formerly extended to cases where the from Per- 
plaintiff resided in Scotland or Ireland.^ But the practice in sons resid- 
■ that respect is now different since the passing of the Judgments ^^1" . 
Extension Act, i868,« the reason for compelling a plaintiff Kingdom, 
resident in Scotland or Ireland to give security having ceased 
to exist/ No security for costs where the plaintiff resides in a 
different part of the Kingdom is required, unless upon special 
grounds a judge or the Court otherwise order.fif The effect of 
the statute now is, that when a judgment has been obtained in 
England, a certificate of such judgment can be registered in the 
proper office in either Scotland or Ireland, and the Courts there 
can issue process on such judgment.^ 

The rule as to giving security for costs, where the plaintiff Rule as to 
bringing an action in this country is permanently resident givmgsecu- 
abroad, applies equally to a foreigner as to an Englishman, [o fore&n ^ 
But the fact that a plaintiff is a foreigner usually resident resident 
abroad, is no ground for ordering him to give security for costs, f-broad, 
provided that at the time when the application for security is when^with- 
made he is actually* in this country,* and in a recent case it has in jurisdic- 
been said that the order for security cannot be made where the ^^S^" at date 
foreigner, usually resident abroad, is really in this country Jion for*^^' 
merely for the purpose of the suit, and will go abroad if he ob- security, 
tains judgment in his favour, and if judgment is given against 
him will also leave the country under circumstances which will 

* Earl Ferrars v, Robins, 2 Dowl. 636. 

^ Demontallano, Duke of, 7/. Christin, 5 M. & S. 503 ; Gray, 326 : Marshall, 
440: 7 Ann. c. 12 ; and see Goodwin v. Archer, 2 P. Williams 452. 
J^ Brazil, Emperor of, v. Robinson, 6 A. & E. 801 : 5 Dowl. 522 ; Greece, 
King of, V. Wright, 6 Dowl. 1 2. 

"* Gray, 325 ; Tidd's Practice, voL i. p. 579 (8th ed.) and cases there 
cited. 



6- 



^ 31 & 32 Vic. c. 54. 

Raeburn v. Andrews, L.R. 9 Q.B. 118 : 43 L.J. Q.B. 73. 
J 31 & 32 Vic. c. 54, s. 5. 

Raeburn v. Andrews supra p. \2o^ per Blackburn J , 

Tambisco v. Pacifico, 7 Ex. 816 : 21 L.J. Ex. 276 ; Redondo^/. Chaytor, 
4QB. D. 453 : 48 L.J. Q.B. 697, and cases there cited. 
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prevent the defendant from availing himself of any process bjr 
which he can recover costs.* 
Early cases There are, however, certain cases decided many years back» 
on the sub- in which, although the plaintiff was out of the jurisdiction, 
ject. i^^ Courts refused to order security to be given : as, for in* 

stance, where the plaintiff, who was a sailor, was obliged to go. 
to sea, having exhausted his wages, and having no family rela- 
tions in this country ; ^ or where the plaintiff was a foreigner, on 
board his own ship, and resided part of the year in England,® or 
where the plaintiff, a seaman, was abroad on a voyage, but had . 
left his family in lodgings in this country.* And an application .? 
for security was refused in an action brought by a foreigner who ^ 
was serving on board an English ship ; for a foreigner on board "- 
an English ship was held to be in the position of a foreigner re- 
siding in England.® In another case, however, it was held that 
a plaintiff, the captain of a foreign ship usually trading to this 
country, who had no fixed residence in this country, was liable 
to give security,^ but this decision would seem to be much 
qualified, if not overruled pro tanto by the recent case of 
Redondo v. Chaytor,^ if, at the time when the application for se- 
curity is made, the plaintiff is within the jurisdiction of the 
Court. 
Rule not The rule as to giving security does not apply to an action in 
applicable which there is a counterclaim founded on a distinct claim from 
c?aim^ ^'" ^^^^ s^^^ upon by the plaintiff, a foreigner residing out of the 
founded on jurisdiction. Thus, where a defendant admitted the plaintiff's 
distinct cause of action, but set up a counterclaim founded on a distinct 
^useo ac- ^j^jj^^ ^^ Court refused to make an order for security for costs 
from the plaintiff, a foreigner residing out of the jurisdiction,^ 
Also, where an action on a contract was brought against a for- 
eigner residing abroad, who by his defence denied the breaches, 
and also made a counterclaim for breaches of the same contract 
against the plaintiff, claiming less damages than the amount of 
the plaintiff's claim, the Court held that the defendant could 

* Redondo v. Chaytor supra at p. 454, per Thesiger LJ. 

^ Drummond v. Tillinghist, 16 Q.B. 740. 

^ Durell V. Matheson, 8 Taunt. 711 : 3 Moo. 33. 

^ Ford V, Boucher, i Hodge 58, 

" Jacobs V. Stevenson, i B. & P. 96 ; Henschen v, Garves, 2 H. BL 

383. 

' Nylander v. Barnes, 6 H. & N. 509 : 30 L.J. Ex. 151 ; and see Kasten 
V. Flaw, I Moo. & P. 30 ; Nelson v. Ogle, 2 Taunt. 253. 

8 4 Q.B. D. 453 : 48 L.J. Q.B. 697. 

^ Winterfield v. Bradnum, 3 Q.B. D. 324 (C.A.), and remarks of Brett 
LJ. at p. 326 : 46 L.J. Q.B. 270. 
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not be called upon to give security to the extent of the costs 
occasioned by the counterclaim.* 

Security has also been required from a plaintiff where an 
action was brought without his knowledge, after he had gone 
abroad ^ and in an action by a husband and wife to recover 
damages for personal injuries to the wife, the Court ordered the 
husband, who was resident abroad, to give security, although the 
wife resided in England.^ 

Where there are several plaintiffs to an action, one of whom Nosecuri 
only is resident within the jurisdiction, and the remainder ^^^^^, 
abroad, the Court will not require security from the absent plaintiffs, 
plaintiffs,* even though the plaintiff resident within the jurisdic- one of 
tion may be a bankrupt.® So also, if there are two plaintiffs, ^j^o™ 
one an Englishman residing within, and the other a foreigner jjirisd^c- 
residing out of the jurisdiction, the foreigner will not be tion. 
required to give security.^ 

There is an exception to the rule that persons out of the Exceptioi 
jurisdiction, whether individuals or a corporation, suing in the ^o rule 
Courts here, must give security for costs, and that is where they pia^^tiff 
have real property in this country, or at least property of a per- has real 
manent nature,* out of which the defendant could recover his property 
costs by process of law. It is not sufficient to show that at the ^jj^JJ? 
time of the application the plaintiff has personal property in this tion. 
country sufficient to satisfy the costs, because such property is 
of a fluctuating nature, and might not be available when judg- 
ment was obtained.^ On this ground it has been decided that 
the fact of a foreign corporation having money and Exchequer 
Bills in England was no answer to an application for security.* 
So also, a foreign railway company was ordered to give security, 
although it had personal property in England, and some of its 
shareholders were resident in England, and had property and 
effects within the jurisdiction more than sufficient to pay the 
amount of capital not paid up i The real property possessed 

* Mapleson v. Masini, 5 Q.B. D. 144. See remarks oi Field J, at p. 147, 
distinguishing this case from Winterfield v. Bradnum supra. 

^ Ball V, Adrian, i Taunt. 64. 

' Hanmer v. Mangles, 12 M. & W. 313 : i D. & L. 394 : 13 L.J. Ex. 84 ; 
butw^ Married Women's Property Act, 1882. 

"* Anon. 7 Taunt. 307 : Anon, i Dowl. 300 : 2 C. & J. 88 ; Thornel v. Roe- 
l^nts, 2 C.B. 300 : Orr v. Bowles, i Hodge 33 ; Bawden^/. Roe, i Hodge 315. 

' M'Connell v. Johnston, i East. 431. 

' Dhormasjee v. Grey, 52 L.J. Q.B. 192. 

' Kilkenny, &c. Ry. Co. v, Feilden, 6 Ex. 81, at p. 84, /^r Pollock CB. : 
2oLj.Ex. 141. 

^ Per Parke B. in Kilkenny, &c. R. Co. v, Feilden supra at p. 85. 

* Edinburgh & Leith R. Co. v. Dawson, 7 Dowl. 573. 
^ Kilkenny, &c. R. Co. v, Feilden supra j Limerick & Waterford R. Co. 
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by the plaintiff must, however, be available for the purpose oi 
answering the defendant's claim, and security was ordered to be 
given in one case where the plaintiffs affidavit merely stated 
that he was in possession of an estate of considerable value over 
and above all charges affecting the same. In other words, the 
plaintiff ought to show that the property is available for the de- 
fendant's process, which might not be the case if there were any 
charges upon it.* 

A defendant is entitled to security from a plaintiff who is 
resident abroad if he is merely the nominal plaintiff in an 
action brought for the benefit of a third party. Thus, where an 
action was brought upon a bond in the name of an obligee resi- 
dent abroad for the benefit of an assignee in this countr}^, the 
nominal plaintiff (^>., the obligee) was ordered to find security, 
notwithstanding that the assignee who resided in this country 
offered a written undertaking to the defendant to pay all such 
costs as the nominal plaintiff might be liable to pay to the de- 
fendant. In such a case it would seem that the undertaking 
offered by the assignee could only be enforced, if at all, by 
bringing an action upon it.** 

Executors and administrators suing for the benefit of the 
estate of the testator or intestate, do not come within the rule 
requiring security from a plaintiff suing, not in his own right, 
but in a representative character, and for the benefit of third 
parties. Executors and administrators sue in their own right, 
and are entitled to all the debts of the testator, both at law and 
in equity .° And further, as was pointed out by Bovill CJ- in 
Sykes V. Sykes,^ with regard to executors, though there may 
be legatees, it does not follow that they will receive their 
legacies, and consequently there is no person interested to give, 
or who would be willing to giw^, security for costs. Since the 
passing of 3 & 4 Will. iv. c. 42, s. 31, however, executors and ad- 
ministrators would seem to have been put on the same footing 
as to costs as ordinary plaintiffs. The same rules, therefore, as 
to giving security for costs will apply to them. Thus a plaintifl 
suing as executor for the benefit of the testator's estate will nd 
be required to give security unless he is residing abroad out o 

V. Fraser, 4 Bing. 394 : 6 L.J. C.P. 9. The practice laid down in thes 
cases as to Scotch and Irish plaintiffs giving security for costs is now altere 
by the Judgments Extension Act (31 & 32 Vic. c. 54) ; see Raeburn -z^ 
Andrews, L.R. 9 Q.B. 118 : 43 L.J. Q.B. 73. 

* Swinboume v. Carter, 23 L.J. Q.B. 16. 

^ Youde V, Youde, 3 Ad. & E. 311. 

^ Per Montague Smith J. in Sykes v. Sykes, L.R. 4 C.P. 645, at p. 649. 

<* L.R. 4 C.P. 645, 647 : 38 L.J. C.P. 281 ; Ridgway v. Jones, 29 L.J. Q.^ 

97. 
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the jurisdiction of the Court* Nor will a defendant be entitled 

to security, or to a stay of proceedings until security is given, 

where the action has been brought by two executors, one of 

whom is out of the jurisdiction of the Court, and the other is in 

insolvent circumstances.^ 

The assignee of a bankrupt suing for the benefit of the estate Nor fron 
does not come within the rule° which requires a mere nominal b^^^pj 
plaintiff suing for the benefit of a third person to give security 
for costs, although he may be in insolvent circumstances ^ It 
is the duty of the assignee to collect assets for the benefit of 
the estate, and an order that he should give security might 
obstruct him in the performance of his duty and prevent the 
assets from being collected.® 

Where a plaintiff in an action filed a petition for liquidation 
by arrangement, under section 125 of the Bankruptcy Act, 1869 
(32 & 33 Vic. c. 71), and a receiver was appointed under 
rule 260 of the Bankruptcy Rules, 1869, it was held that the 
plaintiff was rightly ordered to give security for costs.^ 

Where a company registered as an unlimited company is 
being wound up, and an action is brought in the name of the 
company, under the directions of the official liquidator, against 
a debtor of the company, the Court will not make an order that 
the plaintiffs give security for costs. ** The defendants," said 
Cockburn CJ. in delivering judgment,*? "ask us to apply the 
principle — that, where an insolvent party is put forward as a 
plaintiff by a solvent person, the plaintiff shall give security for 
the defendant's costs — to the present case where insolvent 
plaintiffs are themselves suing in their own names and for their 
own debt. It is true that it is under the directions of the 

official liquidator, but that can make no difference It is 

clear that if the company were not being wound up, and were 
suing of their own accord, and not under the directions of the 
liquidator, they could not be compelled to give security for 
costs." And Mellor J, also remarked,^ that he was satisfied 

* Qievalier v. Finnis, 3 Moo. 602 : i B. & B. 277 ; Chamberlain v. 
Chamberlain, i Dowl. 366. 

* Sykes v, Sykes, L.R. 4 C.P. 645 : 38 LJ. C.P. 281. 
' Perkins v, Adcock, 14 M. & W. 808 ; Elliott v, Kendrick, 12 Ad. & E. 

597: 10 L.J. Q.B. 42 ; Goatley v, Emmott, 15 C.B. 291 : 24 L.J. C.P. 38. 

^ Denston v. Ashton, L.R. 4 Q.B. 590 : 10 B. & S. 761 : 38 L.J. Q.B. 
254; Ridgway v, Jones, 29 L.J. Q.B. 97. 

" Per Hayes J, in Denston v. Ashton supra, at p. 591. 

' Malcolm v, Hodgkinson, L.R. 8 Q.B. 209. 

^ United Ports Insurance Co. v. Hill, L.R. 5 Q.B. 395, 396 : 39 L.J. Q.B. 
227. 

^ Id. at p. 397. 
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that the company were the party suing, and that the actios 
was only regulated by the intervention of the ofJRcial liqui- 
dator. 
Security As regards actions brought by limited companies it has been 
from Limi- enacted by 25 & 26 Vic. c. 89, s. 69, that, "where a limited com- 
^^^^T P^^^y ^^ plaintiff or pursuer in any action, suit, or other legsd 
reqmred.^^ proceeding, any judge having jurisdiction in the matter may, if 
it appears by any credible testimony that there is reason to 
believe that, if the defendant be successful in his defence, the 
assets of the company will be insufficient to pay his costs, 
require sufficient security to be given for such costs, and may 
stay all proceedings until such security is given." 
Security The Courts also will not require security to be given by 

"^^'■^■. plaintiffs in actions brought under Lord Campbell's Act (8 &9 
actTon ^^ Vic. c. 93). Thus, in an action brought by the plaintiff as ad- 
under8&9 ministrator, under that Act, for the benefit of the widow and 
Vic c. 93. children of the deceased, an order for security was refused upon 
the ground that the plaintiff was suing merely for the benefit of 
others.* 
Insolvent The next branch of the subject to be treated of relates to 
plaintiff those cascs where the plaintiff is bankrupt or insolvent, or has 
suing as wholly assie:ned the debt,** and is suing as the mere nominee, or 

mere nomi- • o ' o » 

nee. for the benefit of a third party. 

It may here be convenient to state that by the law of this 

country a party is not precluded from enforcing his rights in a 

court of law by reason merely of his poverty,*^ or bankruptcy (if 

the action is carried on in his name for his own benefit, and not 

that of his trustees),* or by reason of general insolvency.® 

Poverty The poverty of a plaintiff who sues as a common informer on 

only no ^ penal statute is no ground for calling on him to give security 

ordering^^ for costs. Thus an application to stay proceedings until security 

security, was given, was refused in a qui tarn action in which the plaintiff 

* Larssen v. Monmouthshire R. & Canal Co. 16 L.T. N.S. 289. 
^ Perkins v. Adcock, 14 M. & W. 809, 810 ; Parker v. G.W.R. Co. 19 
LJ. C.P. 335 ; Day v. Smith, i Dowl. 460 ; Heaford v. M*Knight, 2 B. & 

C. 479 : 4 D- & R. 81. 

^ Ross V. Jacques, 8 M. & W. 135 : 9 Dowl. 737 ; Morgan v. Evans, 7 
Moo. 344 ; Day v. Smith, i Dowl. 460, 461 ; Perkins v, Adcock, 14 M. & 
W. 809, 810 : 15 L.J. Ex. 7 ; Sykes v. Sykes, L.R. 4 C.P. 645 : 38 L.J. C,F 
281 ; United Ports Insurance Co. v. Hill, L.R. 5 Q.B. 395, 396: 39 L-J 
Q.B. 227 ; Armitage v. Grafton, i B.C.R. 30 : 10 Jur. 377. 

d Webb V. Ward, 7 T.R. 296 ; Mason v, Polhill, i C. & M. 620 : 3 Tyr 
595, 2 Dowl. 61 ; Stead v. Williams, 5 C.B. 528 : 17 L.J. C.P. 109 ; Tayloi 
V. Montague, 2 M. & W. 315. 

® Snow V. Townsend, 6 Taunt. 123 : i Marsh 477 ; Beckham v. Knigbt, 
4 Bing.N.C. 74 : 6 Dowl. 227 ; j^^also Archb. Pr. (13 ed.) pp. 1141 et sea-J 
WVay 7/. Brown, 8 Dowl 280 : 6 Bing. N.C. 271 : 8 Scott 557. 
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'was sworn to be in very indigent circumstances, and to be very 
unlikely to be able to pay costs if unsuccessful, and to have 
commenced several similar actions ;* also in a qui tarn action 
which was brought for extortion and appeared vexatious.^ 

The legislature has, however, interfered to protect persons Where 
against whom actions of tort are brought by plaintiffs who have Pj*i"?{J^ ^ 
JK)" visible means" of paying costs in the event of the verdict ^^^^s »f 
l>eing against them. Thus it is enacted by the County Courts Act, case to b 
1867 (30 & 31 Vic. c. 142, s. 10),*^ that '* it shall be lawful for any remitted 
person against whom an action for malicious prosecution, illegal court.^ 
arrest, illegal distress, assault, false imprisonment, libel, slander, 
seduction, or other action of tort may be brought in a Superior 
Court, to make an affidavit that the plaintiff has no visible means 
of paying the costs of the defendant, should a verdict be not 
found for the plaintiff, and thereupon a judge of the Court in 
which the action is brought shall have power to make an order 
that, unless the plaintiff shall within a time to be therein 
mentioned give full security for the defendant's costs to the 
satisfaction of one of the masters of the said Court, or satisfy 
the judge that he has a cause of action fit to be prosecuted in 
the Superior Court, all proceedings in the action shall be stayed, 
or in the event of the plaintiff being unable or unwilling to give 
such security, or failing to satisfy the judge as aforesaid, that 
the cause be remitted for trial before a County Court to be 

therein named and the costs of the parties in respect of 

the proceedings, subsequent to the order of the judge of the Costs. 

Superior Court, shall be allowed according to the scale of costs 

in use in the County Courts, and the costs of the proceedings in 

the Superior Court shall be allowed according to the scale in 

use in such latter Court." 

Any judge* or master® at chambers has powder to make the order 

for security under this section, but he must be satisfied that the 

plaintiff has no visible means of payment, and when so satisfied, 

he may direct security to be given or the case to be remitted 

for trial to the County Court, unless the plaintiff shall satisfy 

him that the case is a fit one to be prosecuted in the Superior 

Court^ The order of the judge is open to review by the Court, 

^nd his decision as to whether the plaintiff has a cause of 

* Gregory v. Elridge, 2 Cr. & M. 336 : 2 Dowl. 259 ; Field v. Carrow, 2 
H.BL 27. 

* Foster v. Roundall, i Jur. 1 19 : W.W. & D. 58. 
" Preserved by Judicature Act, 1873 (36 & yj Vic. c. 66), s. 67. 

* Owens V, Woosman, L.R. 3 Q.B. 469 : 37 LJ. Q.B. 159. 
' Walsh V. Smith, 30 L.T. N.S. 304 : 22 W.R. 576. 

^ ' l*er Montague Smith J, in Sykes v. SykeSy L.R. 4 CP. 645, 649 : 38 L.J. 
CP. 281. 
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action fit to be proscuted in the Superior Court is not final.* B 
the Court is very unwilling to interfere with the discretion 
the judge or master at chambers.^ A County Court judge h 
power, where the action has been transferred under this sectio 
to make an order that proceedings shall be stayed until tl 
costs of a previous action, which involved substantially t! 
same question, and which had been brought in the High Goui 
against the same defendant, have been paid by the plaintif 
This section does not preclude the plaintiff from enforcing h 
remedy, if he fails to give security, it merely changes tl 
tribunal.** The meaning of the term "visible means" : 
section 6 of the Irish Common Law Procedure (Amendmen 
Act, 1870 (33 & 34 Vic. c. 109), the wording of which as to th 
point is in pari materia with the above-mentioned section i 
has been explained in an Irish case to be, "properties whic 
the defendant could reach to pay his costs in the event of ol 
taining a verdict/'* The " means" must be tangible, not nece 
sarily visible to the eye. On this ground, therefore, the Cou 
refused an application under section 6 in an action for sland( 
brought by the plaintiff who was clerk in the house of a r 
spectable tradesman at a salary of ;^ 100 per annum.^ 

Although the mere poverty of the plaintiff is no ground f( 

requiring him to give security for costs, yet where he is banl 

rupt or insolvent, and is suing as the mere nominee, or f( 

the benefit of another party, security will be required. Then 

fore, where another person is in fact proceeding with an actio 

in the name of the party on the record, and that party is i 

insolvent circumstances, the Court will compel him for whoj 

benefit the action is proceeding to come in and give securit 

Pest as to for costs.8 The real question in these cases is, whether tl 

whether action is virtually the action of the plaintiff or of some oth< 

o^be o^-^^ party. Where a plaintiff assigned his property for the bene! 

lered. of his Creditors to certain trustees, and afterwards took tl 

"solvency benefit of the Insolvent Act, and became bankrupt, securil 

) p amti . ^^g ordered to be given in an action brought by the truste 

in the bankrupt's name.^ So also where an insolvent debt< 

* Owens V. Woosman LR. 3 QB. 469 ; 37 LJ. Q.B. 159. 

^ Jennings v. The London General Omnibus Co. 30 L.T. N.S. 26 
Rippon 2/. Joyce, 31 L.T. N.S. 475. 

"" Reg. V, Bayley ; In re Mason v. Aird, 8 Q.B. D. 411 : 51 L.J. Q.B. 2j. 

^ Per Bovill CJ, in Sykes v Sykes supra, p. 647. 

® Per Whiteside CJ. in Counsel v. Garvie, Ir.R. 5 C.L. 74, jy, 

' Counsel v. Garvie supra. 

K Andrews v. Morris, 7 Dowl. 714 : per Coleridge J. j see also remarks 
Tindal CJ. passim, in Alexander v. Townley, 5 Sc.N.R. 454-455. 

^ Elliott V. Kendrick, 9 Dowl. 196 : 10 L.J. Q.B. 42. 
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proceeded with an action after having executed a deed of 

assignment, although no trustees had been appointed. The 

around of the decision in this case was, that the action was on 

a policy of insurance, the rights of which by the assignment 

would pass to the trustees, who would be entitled to the benefit 

of it if they chose, and therefore security ought to be given.* 

So also was security required where the plaintiff took the Security 

benefit of the Insolvent Act, after issue joined, but before notice ^.^^^ ^^ ^ 

of trial had been given, the Court remarking that the plaintiff's \^i^ of 

assignee, and if none had been appointed, some of his creditors, bankrupt 

should give security before the action ought to proceed.'* Where pl^^^ff- 

the trustees interfere, and proceed with an action commenced 

by the plaintiff before his bankruptcy, they will be required to 

find security,*^ but it would seem to be otherwise, if they refuse 

to interfere in the action* unless the benefit of the action must 

necessarily pass to them.® Nor will security be ordered to be 

given where the Court can infer from the facts of the case that 

the trustees have not interfered or are not likely to interfere.' 

In one case, however, the Court compelled a plaintiff who had 

become bankrupt, after verdict obtained in his favour and a rule 

for a new trial granted, to give security, the inference, from 

the facts of the case, being that the action was really carried 

on by the trustees.8 It may here be observed that in those 

cases where a bankrupt plaintiff is ordered to give security, it 

is the trustees, and not the bankrupt, who are in substance 

called upon to find the security.^ 

Formerly, when a plaintiff became bankrupt pendente lite, 
the defendant's remedy was to plead the bankruptcy, so as to 
stop the action altogether ;* but a restriction was usually put 
upon this plea by the Court imposing as a condition upon 
which the security for costs was given that the defendant 

* Doyle V. Anderson, 2 Dowl. 596, ^0^%, per Patteson f. 

* Heaford v. M*Knight, 4 D. & R. 81, 82 : 2 B. & C. 579. 

* Mason v, Polhill, 2 Dowl. 61 : i Cr. & M. 620 : 3 Tyrw. 595. 

* Beckham v. Knight, 6 Dowl. 227 : 4 Bing. N.C. 74; see remarks of 
Williams J. on this case in Denton v. Williams, 8 Dowl. 123, 125 ; Doe d. 
Colnaghi v. Blick, 5 Scott 714; Snowz/. Townsend, 6 Taunt. 123 : i Marsh. 
477; Taylor z/. Montague, 2 M. & W. 315; Wilkinshaw v, Marshall, 4 

^yr. 993. 

* Andrews v. Marris, 7 Dowl. 714. 
' Stead V. Williams, 5 C.B. 528 : 17 L.J. C.P. 109. 
' Denton v, WiUiams, 8 Dowl. 123. 

/ Wray 77. Brown, 8 Dowl. 280, per Tindal Cf : 6 Bing. N.C. 271 : 8 
Scott 557. 

Stead z/. Williams supra; see also Malcolm v, Hodgkinson, L.R. 8 
x«B. 209. 

G 
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should undertake not to plead the bankruptcy.* And by the 
Common Law Procedure Act, 1852,** section 142, it was pro- 
vided that " the bankruptcy or insolvency of the plaintiff in any 
action which the assignees^ might maintain for the benefit of 
the creditors, shall not be pleaded in bar to such action, un- 
less the assignees shall decline to continue and give security 
for the costs thereof, upon a judge's order to be obtained for 
that purpose, within such reasonable time as the judge may 
order, but the proceedings may be stayed until such election 
is made ; and in case the assignees neglect or refuse to con- 
tinue the action, and give such security within the time limited 
by the order, the defendant may, within eight days after such 
neglect or refusal, plead the bankruptcy." This section has 
been held to apply only to the case of a plaintiff who becomes 
bankrupt after the commencement of the action.* Security 
for costs was also formerly required where the plaintiff filed a 
petition for liquidation by arrangement, under the Bankruptcy 
Act, 1869, section 125, and a receiver was appointed under that 
Act. And the reason of the rule requiring security to be given 
in one case and not in the other, was because bankruptcy 
might have been pleaded and so the action be stopped alto- 
gether, whereas liquidation could not have been pleaded.® 

The law on this particular branch of the subject would seem 
to be somewhat altered by the rules of Court, which appear to 
give the judge a wide discretion as to the terms upon which ac- 
tions shall be finally disposed of, when the plaintiff has become 
bankrupt or gone into liquidation pendente lite. Thus, by 
Order 21, r. 20, " no plea or defence shall be pleaded in abate- 
i^^- ment :" and by Order 17, r. i, it is provided that "a cause or 
ablate ° "tatter shall not become abated by reason of the . . . bank- 
tion. ruptcy of any of the parties if the cause of action survive or 
continue, and shall not become defective by the assignment, 
creation or devolution of any estate or title pendente lite." By 

interest ^"^^ ^» " ^^ ^^^ ^^^^ of . . . bankruptcy or devolution of 

be made estate by operation of law of any party to a cause or matter, 

party. the Court or a judge may, if it be deemed necessary for the 

complete settlement of all the questions involved, order that 

the .... trustee or other successor in interest, if any, of 

such party, be made a party, or be served with notice in such 

» Manley v. Mayne, 3 M. & Ry. 381 ; Minchin v. Hart, i Chitty 215 ; 
Alexander v. Townley, 4 M. & G. 772. 

^ IS & 16 Vic. c. 76, s. 142 recently repealed by 46 & 47 Vic. c. 49> 
sched. 

^^ Now the trustees. 

^ Stanton v. Collier, 3 E. & B. 274 : 23 L.J. Q.B. 116. 

« Malcolm v, Hodgkinson, L.R. Q.B. 209. 
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manner and form as hereinafter prescribed, and on such terms as 
the Court or judge shall think just, and shall make such order 
for the disposal of the cause or matter as may be just/' By rule 
3, in case of an assignment creation or devolution of any estate Action to 
or title pendente lite, the cause or matter may be continued by continue c 
or against the person to or upon whom such estate or title has of^title.^' 
come or devolved ; and by rule 4, " where by reason of . . . New part 
bankruptcy or any other event occurring after the commence- ™?yj^ 
mentof a cause or matter, and causing a change or transmission ^ 
of interest or liability, or by reason of any person interested 
coming into existence after the commencement of the cause or 
matter, it becomes necessary or desirable that any person not 
already a party should be made a party, or that any person 
already a party should be made a party in another capacity, an 
order that the proceedings shall be carried on between the con- 
tinuing parties and such new party or parties, may be obtained 
tx parte on application to the Court or a judge, upon an allega- ^^^^^^ 
tion of such change or transmission of interest or liability, or of to add? ^° 
such person interested having come into existence." 

Rules 5, 6 and 7 of Order 17 deal with the manner in which 
any order obtained under rule 4 may be served, discharged or 
varied ; and rules 8 and 9 enable the opposite party to get rid 
of an action where one of the parties die. 

It would seem that a defendant may be ordered to give secu- Security 
rity for costs where the writ of summons is specially indorsed where wrii 
under Order 3, r. 6 ; for it is provided by Order 14. r. 6, that eSdoSed, 
leave to defend maybe given unconditionally, or subject to such 
terms as to the giving security or otherwise as the Court or a 
judge may think fit. The condition upon which a defendant is 
allowed to defend is generally the payment of a sum of money into 
Court, and this sum, although perhaps not security for costs in the 
strict sense of the term, may practically be considered to be so. 

Under Order 50, r. 8, the Court or a judge, in an action for the Claim of 
recovery of specific property other than land in which either one ^^^^' 
party or the other claims a lien in respect of such property, may 
order possession of the property to be given up to the party 
claiming, upon payment of the sum claimed into Court, together Payment 
with such further sum, if any, for interest and costs, as the Court of" sum for 
or judge may direct. Rule 8 is as follows :— " Where an action colSo' 
is brought to recover, or a defendant in his defence seeks by Court to 
way of counterclaim to recover specific property other than ^^^^ 
'^nd, and the party from whom such recovery is sought does not ^^^°^* 
dispute the title of the party seeking to recover the same, but 
claims to retain the property by virtue of a lien or otherwise as 
security for any sum of money, the Court or a judge may, at 

G 2 
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any time after such last-mentioned claim appears from the 
pleadings, or, if there be no pleadings, by affidavit or otherwise, 
to the satisfaction of such Court or judge, order that the party 
claiming to recover the property be at liberty to pay into Court, 
to abide the event of the action, the amount of money in res- 
pect of which the lien or security is claimed, and such further 
sum (if any) for interest and costs, as such Court or judge may 
direct, and that upon such payment into Court being made, the 
property claimed to be given up to the party claiming it." 

The practical effect of this rule is that the sum paid into Court 
by the party to cover the costs is in the nature of security for 
costs. 

The fact that the plaintiff is a lunatic is no ground for requir- 
ing him to give security for costs.* The case cited, however, 
was an application for security for costs in error, the plaintiff in 
error being a lunatic. 

By Order 16, r. 16, infants may sue as plaintiffs by their next 
friends in the manner heretofore {i.e., before the passing of the 
rule) practised in the Chancery Division, and may in like 
manner defend. by their guardians appointed for that purpose. 
But the insolvency of the next friend is no ground for compel- 
ling the infant to give security.^ The reason for this would seem 
to be that the next friend is appointed by the Court, who can, in 
their discretion, appoint another if it appears' that the next 
friend is not a responsible person.^ The Court will remove the 
relative of an infant who has been appointed next friend to sue 
on his behalf if he is insolvent, unless it appears that no other per- 
son can be appointed in his place.^ For, as was pointed out by 
Martin B., the person appointed prochein amy, ought to be com- 
petent to pay costs, or otherwise injustice is done to the de- 
fendant.® 

Security for costs will not be required from a married woman 
who sues without her husband, under the provisions of the 
Married Women's Property Act, 1882.^ But it would seem that 
she is still liable, when so suing, to the ordinary rules as to a 
plaintiff giving security if she desires to sue by herself. 

Under the former practice, a married woman could, by leave 
of the Court or a judge, sue or defend without her husband, and 

* Steel V. Allan, 2 B. & P. 437. 

^ Yarworth v. Mitchell, 2 Dowl. & R. 423. 

c Watson V. Fraser, 8 M. & W. 660 : 10 L. J. Ex. 420. 

^ Lees V. Smith, 29 L.J. Ex. 294 : 5 H. & N. 632 ; Duckett v, SatcheU? 
I Dowl. & L. 980. 

« Ibid, at p. 295. 

' 45 & 46 Vic. c. 75 ; Threlfall v. Wilson, 8 P.D. 18 ; Severance v. Tli^ 
Civil Service Supply Association, 48 L.T. N.S. 485. 
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without a next friend, on giving such security, if any, for costs, 
as the Court or a judge might require. If, however, the married 
woman had separate property available for costs, in the event of 
judgment being obtained against her, she was not required to 
find security. But if she had no separate property so available, 
nor any visible means of payment of costs, she was required to 
give security.* 

The defendant in replevin, who in this matter cannot be dis- Replevin, 
tinguished from, and is practically, the plaintiff, is subject to 
the ordinary rules as to giving security.** Thus, where he re- 
sides out of the jurisdiction, he is liable to give security.*^ 

It sometimes happens that a defendant in interpleader pro- inter- 
ceedings is ordered to give security. This, at first sight, would pleader. 
appear contrary to the ordinary rule that it is the plaintiff who 
must give security ; but the real question in such cases is whether 
the party against whom security is claimed is really in the po- 
sition of plaintiff or not. If the defendant in interpleader pro- 
ceedings is the party initiating the proceedings and carrying on 
the litigation, he may be called upon to give security in those 
cases where it is the practice for an ordinary plaintiff to give 
security.* Thus, where an execution creditor who was resident 
out of the jurisdiction was made the defendant in an interpleader 
issue, the Court compelled him to give security.® A plaintiff in 
an interpleader issue, if he is a foreigner residing out of the juris- 
diction, may be called upon to give security for costs, upon the 
ground that a real defendant in an interpleader issue stands in 
tiie same position as any other defendant, and is entitled to se- 
curity for costs.' In the converse case, a defendant who is 
really the plaintiff, must find security if he is a foreigner resident 
out of the jurisdiction. The rule has been shortly and succinctly 
stated by Denman y., in Belmonte v. Aynard^ as follows : — " I 
think the principle on which security for costs is ordered is 
dearly this, viz., that one who is substantially in the position of 
plaintiff initiating an action, and is a foreigner residing abroad, 
shall be bound to give security for costs.'* But the defendant 
w an interpleader issue, who is really interested in the result 
thereof as plaintiff, is not entitled to call upon the plaintiff in 

* Brown v. North, 9 Q.B. D. 52 : 51 L.J. Q.B. 36$. 
" Hiskett V. Biddle, 3 Dowl. 634. 

' Selby V. Crutchley, i Br. & B. 505 : 4 Moo. 280. 

* Belmont v, Aynard, 3 C.P. D. 221, 224 : in err. 352. 
. Williams v. Crossling, 3 C.B. 957 ; Webster v. Delafield, 7 C.B. 187 ; 
Williams v. Gray, 19 L.J. C.P. 382 ; Mellin v, Dumont, 17 W.R 677. 
' Benazech v, Bessett, 2 DowL & L. 801 : 1 C.B. 313. 
' 4 C.P. D. at p. 223. 
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the issue to give security for costs upon the ground that the 
latter is a foreigner residing abroad.* 

Where the assignees of a bankrupt sued a banker for a sum 
deposited with him by the bankrupt, which sum was claimed by 
a third party as part of a fund held by the bankrupt in trust, 
the Court ordered an issue to be tried in the name of the bank- 
rupt against the assignees, the cestui que trust, who was the 
person beneficially interested, to find security for the defendant's 
costs.* 

Where an auctioneer, who was sued for the deposit money 
paid on a sale by auction of real estate, on the ground that the 
vendor's title was defective, applied for a rule calling upon the 
vendor and purchaser to interplead, the Court, on its appearing 
that the vendor had no other property than that of which the 
title was disputed, refused to substitute the vendor as defendant 
unless the original defendant gave security for costs.® 

Again, the plaintiff, the assignee of an insolvent debtor, sued 
the defendant for the proceeds of goods entrusted to him by the 
debtor before his insolvency for sale. The debtor claimed them 
as executor, and the assignee and the debtor were ordered to 
interplead on the defendant bringing the money into Court ; 
but the Court refused to make it a condition of the order that 
the debtor or the defendant should give security for costs, Cock- 
burn Cy,y in the course of the case remarking that the insolvent, 
as executor, was bound to make the claim.* 
:tions for Although actiofts for the recovery of possession of land are 
soveryof j^Q^ commenced by an ordinary writ of summons instead of 
by the special form of writ of ejectment prescribed by s. 169 of 
the C. L. P. Act, 1852, and although the subsequent proceedings 
are almost identical with those in ordinary actions, yet it has 
been thought advisable to refer to one or two authorities de- 
cided, and enactments passed previous to the Judicature Acts, 
with regard to security for costs, as they may serve as a guide 
in cases similar to those for which provision had formerly been 
made, as to whether security for costs should be ordered or not. 

Thus, it has been held that an action of ejectment will be 
stayed until security for costs has been given, where the plain- 
tiff is resident out of the jurisdiction.® But-it would seem that 

■ Belmonte v. Aynard, 4 C.P. D. 352. 

^ Frost V, Heywood, 2 Dowl. N.S. 801 ; see Ridgway v. Jones, 29 L.J. 
Q.B. 97. 

« Deller v. Prickett, 20 L.J. Q.B. 151. 

* Ridgway v, Jones, 29 L.J. Q.B. 97. 

® Birchman v. Wright, Bull, N.P. in; Cusack v. Jones, Barnes, 189 ; Lucas 
V. Fulford, 2 Burr. 1177 ; Marshall, 376. 
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the poverty of the plaintiff is not of itself a sufficient ground 
upon which to support an application for security.* 

It has been held that in an action of ejectment under the 
C. L. P. Act 1852, a landlord, on complying with the provisions 
of section 172, which allowed any person not named in the writ 
of summons, by leave of the Court or a judge, to appear and 
defend, on filing an affidavit showing that he is in possession of 
the land, either by himself, or his tenant** is entitled, as a matter 
of right, to be let in to defend, and that the Court or a judge 
had no power, where the landlord resided out of the jurisdiction, 
to impose upon him the condition of finding security for costs.® 

Security was also formerly required from the claimant in a 
second action of ejectment brought against the same defendant, 
to recover possession of the same premises as those claimed in 
the first action. Thus, it was provided by the C. L. P. Act, 1854, 
s. 93, that if any person shall bring an action of ejectment after 
a prior action of ejectment for the same premises has been or 
shall have been unsuccessfully brought by such person, or by 
any person through or under whom he claims against the same 
defendants, or against any person through or under whom he 
defends, the Court or a judge may, if they or he think fit, on 
the application of the defendant at any time after such defend- 
ant has appeared to the writ, order that the plaintiff shall give 
to the defendant security for the payment of the defendants costs, 
and that all further proceedings in the cause shall be stayed 
until such security be given, whether the prior action has been 
or shall have been disposed of by discontinuance, or by nonsuit, 
or by judgment for the defendant.'*- , 

So also, under s. 213 of the C. L. P. Act, 1852, a landlord 
could require security for costs to be given by the tenant, the 
defendant in an action of ejectment, for holding over after the 
expiration of the term or determination of the tenancy, by due 
notice to quit, where the tenant's term or interest arose under a 
lease or agreement in writing.® 

In penal actions brought under s. 224 of the Municipal Cor- ^^^l^ 

• Goodright V, Thrustout, Cas. Pr. C.P. 15 ; Hullock, 443. 
^ This particular provision is reproduced in Order 12, r. 25. 
« Butler V, Meredith, 1 1 Ex. 85 : 29 L.J. Ex. 239. 

• Keene d. Angel v. Angel, 6 T.R. 740 ; Doe d. Langdon v, Langdon, 5 
B. & Ad. 864 ; Doe de Hamilton v, Hatherley, 2 Str. 1 1 52 ; Doe d. Heigh- 
ley V. Harland, 10 Ad. & E. 761 ; Doe d. Brayne v, Buther, 12 Q.B. 941 ; 
Tichbome v, Mostyn, L.R. 8 C.P. 29 : 41 L.J. C.P. 113 ; Crowle v. Russell, 
4 C.P. D. 186 : 48 L.J. C.P. 76 ; Cobbett v, Warner, L.R. 2 Q.B. 108 ; Skene 
V, Davies, 7 B. & S. 463. 

• As to the particular cases to which s. 213 is applicable, vide WoodfalFs 
Landlord & Tenant (ed. 12), pp. 761 et seq. 
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Security 
when and 
how to be 
given. 

Applica- 
tion for 
security. 



45 & 46 porations Act, 1882 (45 & 46 Vice. 50), against any person for 
Vic. c. 50, acting in a corporate office without having made the requisite 
s. 224. declaration, or without being qualified, or after ceasing to be 
qualified, or after becoming disqualified, " the Court or judge 
shall," under the provisions of s. 224, sub-sec. 2, " on the appli- 
cation of the defendant, within fourteen days after he has been 
served with writ of summons in the actipn, require the plaintiff 
to give security for costs." 

By Order 65, r. 6, in any cause or matter in which security 
for costs is required, the security shall be of such amount, and 
be given at such times and in such manner and form as the 
Court or a judge shall direct. 

The application for security formerly could not be made before 
the defendant had entered an appearance to the action.* It is, 
however, to be observed that rule 6 says the security may be given 
at such times as the Court or a judge shall direct, so that the 
application can now be made at any time, although formerly it 
had to be made before issue joined. But, notwithstanding that 
rule, it would seem that formerly the Court or a judge had a 
discretion in the matter, and consequently in one case an appli- 
cation for security was granted after the action had been referred 
to arbitration, and after the time for making the award had 
been repeatedly enlarged.^ So also, when the application was 
made before issues joined, although the defendant had under- 
taken to take short notice of trial ; but it was otherwise where 
he had agreed to take such notice as the plaintiff could give for 
a specific day.° An application for security may be made by 
one of several defendants who has appeared, although the others 
have not appeared.* The application is made in the first in- 
stance by a summons, returnable in two days before a master at 
Judges' chambers, calling upon the plaintiff to show cause why he 
should not give full security for the defendant's costs, to the 
satisfaction of the master of the Supreme Court. 

The application should be supported by an affidavit, in which, 
byaffidavit. under the old practice, it was not necessary to state what was 
the stage at which the proceedings had arrived,® as it was for 
the plaintiff to show that the application was not in time.' 

* De la Preuve v. Due de Biron, 4 T.R. 697 ; Cole v. Beardy, 5 Dowl. 
161. 

^ Gell 7/. Curzon, 4 Ex. 813: 19 L.J. Ex. 225; Dowling v, Harman, 6 
M. & M. 137 : 8 Dowl. 165 : Gray, 336. 

^ Edinburgh & Leith Railway Co. v. Dawson, 7 Dowl. 576. 

^ Carr v, Shaw, 6 T.R. 496. 

® Cole V. Beardy, 5 Dowl. 161 ; contra Huntley z/. Bulmer, 6 Dowl. 633 : 
6 Sc. 247. 

^ Jones V, Jones, 2 C. & J. 207 : i Dowl. 313. 
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The order, if made, is generally made upon the terms that 
all proceedings shall be stayed until security has been given, or 
where the application is made in an action of tort under section 10 
of the County Courts Act, 1867, upon the terms that unless se- 
curity be given within the time limited by the order, the action 
be remitted for trial to a County Court therein mentioned.* 

It was not necessary, to entitle the defendant to the order, 
that he should have a good defence to the action upon the , 
merits.* This latter question would most probably have been 
tested by the plaintiff by an application to sign judgment under 
Order 14 before the defendant applied for security. 

Formerly the application was made before the defendant had Applica- 
taken any step in the action subsequent to his knowledge of the ^Jjad'e^fw 
fact which causes him to ask for security,^ but it would seem merly. 
that he did not waive his right to security by taking any subse- 
quent step, such as obtaining an order for time to deliver a 
statement of defence or the like, provided that the application 
was made before issue joined.* If made after issue joined, the 
application had to be made promptly, and within reasonable 
time after acquiring knowledge of the facts which caused him to 
ask for security." It seems that an application for security is 
too late if made after judgment has been signed.' 

The amount of security is, under Order 65, r. 6, in the discre- Amount < 
tion of the master who makes the order, and is then fixed by ^ecunty. 
him ; and, as a general rule, his discretion will not be interfered 
with unless a case of manifest or gross error can be made out.8 
Formerly in chancery, ;^ioo was the sum fixed to be given 
as security,** but at Common Law a substantial sum was 
generally required. In certain cases, however, the Chancery 
rule as to the amount has not been followed. Thus upon an 
application under section 69 of the Companies Act, 1862, the 
Court of Appeal in Chancery held that the security for costs 
to be given by a limited company is not confined to ;^ioo, 
but must be for an amount equal to the probable amount of 

* See R.S.C. 1883, Appendix K, form No. 45. 

** Edinburgh & Leith R. Co. v, Dawson, 7 Dowl. 573 ; Ciragno v, Hassan, 
I Marsh. 421 : 6 Taunt. 20. 

* Rex V, Day, and Rex v. Patteson, i Dowl. 32. 

* Fletcher v. Lew, 5 N. & M. 351 : 3 A. & E. 551 ; Edinburgh & Leith 
R. Co. V. Dawson, 7 Dowl. 573 : Archb. Pr. (ed. 13), p. 1143. 

* Wainwright v. Bland, 2 CM. & R. 740 : 4 Dowl. 547 ; Duncan v. 
Stint, 5 B. & A. 702 ; Young v, Rishworth, 8 A. & E. 479 n.j Doez/. Brood, 
I DowL N.C. 857. 

' Borghs V, Sessions, 2 Dowl. 710. 

* French v, Maule, 4 M. &Gr. 107 : 2 Scott's N.R. 719 ; Marshall, 449. 
^ Cons. Order, 40 r. 6. 
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costs payable.* And in a subsequent case it was said to be 
by no means an inconvenient course to require security to be 
given for the costs up to a certain stage in the proceedings 
and then to allow the application to be renewed, as the Court 
would then be able to form a better opinion as to the probable 
expense of the suit and as to the amount of security required.* 
Thus, where a limited company which was being wound up 
was plaintiff, it was ordered to give a limited sum until the 
defendants had put in their answers, the defendants to be at 
liberty, after the answers had been put in, to renew their appli- 
cation for further security. 
Security The security for costs is not necessarily confined to future 
fi^^T' ^^sts, but may be extended to costs which have already been 
future costs incurred in the action, provided that the application is made 
but ex- promptly.® 

tends to Under the old practice, when once security had been given, 

ready^in- ^^ defendant could not obtain fresh security if the sureties be- 

curred. come insolvent ;^ nor could he obtain an increase in the amount 

Fresh secu- given.® Thus the amount formerly would not be increased, 

ritymaybe merely because it was apprehended that the expenses attend- 

ordered. j^^g ^ commission to examine witnesses might be greater than 

had been anticipated.' Some of these rules seem, however, to 

be qualified by the recent practice already mentioned of the 

Court ordering security to be given for the proceedings up to a 

certain stage, and of then allowing an application for further 

security. 

Action may The fact that the defendant has obtained an order for the 

^ ^^" . plaintiff to give security — the action to be stayed in the mean- 

securityf ^^"^^ — ^^^^ "^^ prevent him from applying to have the action 

when or- dismissed for want of prosecution where the plaintiff has failed 

dered, not to give the security; and the judge has a discretion as to whether 

plaintiff^ the order dismissing the action shall be made or not.8 An order . 

directing " the plaintiff forthwith to give security, no stay of pro- 

* Imperial Bank of India, China, and Japan v. Bank of Hindustan, China, 
and Japan, L.R. i Ch. 437 : 35 L.J. Ch. 678. 

^ Western of Canada Oil Lands and Works Co. v. Walker, L.R. 10 Ch. 
628 : 45 L.J. Ch. 165. 

c Brocklebank v. King's Lynn St. Ship Co., 3 C.P. D. 365 : 47 L.J. C.P. 
321, overruling Oxenden v. Cropper, 4 Dowl. 574 ; j^^also Harvey z/. Jacob, 
I B. & Aid. 159 ; Mason v. Polhill, 2 Dowl. 61 ; Republic of Costa Rica v, 
Erlanger, 3 Ch. D. 62, 69 : 45 L.J. Ch. 743 ; and Massey v, Allen, 12 Ch. 
D. 807 : 48 L.J. Ch. 692. 

d Jones V. Jacobs, 2 Dowl. 442. 

e Foster v. Colby, 27 L.J. Ex. 55. 
Haseltine v, Watkins, 28 L.J. Ex. 40 ; and see Reg. v, Southampton 
Harbour Commissioners, 34 L.J. Q.B. 164 : 6 B. & S. 407. 

e Le Grange v, M*Andrew, 4 Q.B. D. 210 : 48 L.J. Q.B. 315. 
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ceedings in the meantime, the plaintifFs solicitor undertaking 
hereby to find such security," was formerly held not to bind the 
plaintiff or his solicitor to give security unless he proceeded 
with the action.* It would seem, however, upon the authority 
of Z^ Grange v. M^AndreWy that the defendant might apply to 
have the action dismissed for want of prosecution if the plaintiff 
did not proceed. 

Where a bond is to be given as security for costs, it shall. Security 
unless the Court or a judge shall otherwise direct, be given to ^y ^'*^- 
the party or person requiring the security, and not to an officer 
of the Court (Order 65, r. 7). The fee on taking a bond is los., 
payable by a stamp impressed or adhesive on the bond.* 

The day on which an order for security for costs is served, 
and the time thenceforward until and including the day on 
which such security is given, are not to be reckoned in the com- 
putation of time allowed to plead, answer interrogatories, or 
take any other proceeding in the cause or matter (Order 64, r. 6). 

The security to be given by a defendant who is arrested under Security 
section 6 of the Debtors Act, 1869,*^ may be a deposit in Court ^^^ a^^^' 
of the amount mentioned in the order of arrest, or a bond to the ig^^ s. 6. 
plaintiff by the defendant and two sufficient sureties (or with 
leave of the Court or a judge either one surety or more than 
two), or with the plaintiff's consent any other form of security. 

The plaintiff may within four days after receiving particulars piaintiffto 
of the names and addresses of the proposed sureties give notice object to 
that he objects thereto, stating in the notice the particulars of within^four 
his objections. days. 

In such case the sufficiency of the security is to be deter- 
mined by a master, who shall have power to award costs to 
either party. 

It is the duty of the plaintiff to obtain an appointment for 
that purpose, and unless he does so within four days of giving 
notice of objection, the security is to be deemed sufficient 
(Order 69, r. 3). 

The money deposited, and the security, and all proceedings Money de- 
thereon, are to be subject to the order and control of the Court P^^ited in 

^- • J / V "^ control of 

or a judge (r. 4). Court or 

Unless otherwise ordered, the costs of, and incidental to, an Judge. 

order of arrest are to be costs in the cause (r. 5). ^^sts of 

^ ' arrest to be 

• Hill V. Fletcher, 5 Ex. 470 : 19 L.J. Ex. 320. costs in 
^ See Court fees : Orders : Oct. 28, 1875, and April 22, 1876. ^^^^^• 

* 32 & 33 Vic. c. 62. 
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CHAPTER VIII. 

PROCEEDINGS IN LIEU OF DEMURRER. — ISSUES OF LAW. 

Demurrer By Order 25, r. I, no demurrer shall be allowed, 
abolished. gy y^^ 2, any party shall be entitled to raise by his plead* 
law'ralsed ^^S ^"V poi^t of law, and any point so raised shall be disposed 
on plead- of by the judge who tries the cause at or after the trial, pro- 
ing, maybe vided that by consent of the parties, or by order of the Court, 
by order at ^^ ^ j^^g^j on the application of either party, the same may 
or after be set.down for hearing and disposed of at any time before 
trial, the trial. 

sent^fore ^^ ^^^ 3' ^'^ ^^ ^^ Opinion of the Court or a judge, the 
trial. decision of such point of law substantially disposes of the whole 

Action may action, or of any distinct cause of action, ground of defence, 
misseS if set-off, counterclaim, or reply therein, the Court or judge may 
pointof law thereupon dismiss the action, or make such other order therein 
disposes of as may be just. 

^^' By rule 4, the Court or a judge may order any pleading to 

Pleading be Struck out, on the ground that it discloses no reasonable 
disclosing ^^use of action or answer, and in any such case, or in case of 
action may ^^e action or defence being shown by the pleadings to be fri- 
be struck volous or vexatious, the Court or a judge may order the action 
°"^' to be stayed or dismissed, or judgment to be entered accor- 

dingly, as may be just. 
Issues of And by Order 65, r. 2, when issues in fact and law are 
factandlaw raised upon a claim or counterclaim, the costs of the several 
evenr ^^ issues respectively, both in law and fact, shall, unless otherwise 
ordered, follow the event. 

The general effect of these rules is, ihst primd facie the party, 
whether plaintiff or defendant, who is successful upon an issue 
of law, will be entitled to the costs of the issue, unless other- 
wise ordered. Under the old practice, where costs were directed 
to " abide the event " — and the expression " follow the event " 
would seem to be identical — it was held that the " event " did 
not there mean the actual event, but the legal event.* The 

* Tidd, 915, 916 ; Canham v, Fiske, 2 Cr. & J. 128. 
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I same construction may perhaps be put upon r. 2 of Order 65 ; 
and if so, the successful party on an issue of law would there- 
fore be entitled to the costs of the issue. There is, however, Costs 
one exception to this rule, which must be mentioned: — thus apiJ^jj^-yg. 
plaintiff will not be entitled to the costs of an issue of law covers less 
although he has succeeded thereon, if he recovers a sum less ^^ £^ 
flian ;^20 if the action is founded on contract, or ;£"io if founded or Fio'in^^ 
on tort, unless he obtains a certificate or order under the County tort. 
Courts Act, 1867, s. 5.* 

If, however, the plaintiff wholly fails to succeed in the action, Set-off of 
he would be entitled to set off the costs of the issue of law 9^^^ °^j 
decided in his favour against the costs payable to the defen- ^^^ 
dtot ; for section 5 does not affect a plaintiff who has wholly 

But if a plaintiff in any action of contract recovers by judg- Cosu 
mcnt or otherwise (and this would include judgment on anw^^'^^"^^ 
issue of law), a sum, exclusive of costs, not exceeding ;^so, he ^s^re-^'^ 
will only be entitled to costs on the County Courts scale, un- covered in 
fcss the Court or a judge otherwise order.*^ action of 

Formerly, where the costs of a demurrer were ordered to be * 

"costs in the cause," the result of the trial of the issues of tnd^de^ 
fact, so far as the amount actually recovered by a plaintiff cides if 
was concerned, determined the question whether he would beP^^y^° 
entitled to the costs of the demurrer or not. A plaintiff who muirer, 
recovered less than the statutory amounts mentioned in section 5 where such 
of the County Courts Act, 1867, would only be entitled to the ^^^^^^sfg 
costs of a demurrer decided in his favour where he had obtained -^ caiise! ^ 
a certificate or order under the section. 

Where there are issues of fact and also of law, the party Costs of is- 
who has obtained judgment upon the issue of law, but fails sues of fact 
upon the issue or issues of fact, is, with the one exception of ^^ ^^^* 
a plaintiff which has been referred to, entitled to the costs of 
the issue of law upon which he has succeeded. Section 5 of 
the County Courts Act, 1867, which says, " if the plaintiff shall 
recover, &c.," does not apply to a defendant, who would, in- 
dependently of the ultimate result of the trial of the issues of 
fact, be entitled to the costs of an issue of law decided in his 
favour, unless the Court or a judge otherwise ordered, as for 

* As to former practice see Abley v. Dale, 11 C.B. 889 : 21 L.J. C.P. 
104; Dunstonz/. Paterson, 28 L.J. C.P. 185: 5 C.B. N.S. 267; Prew v. 
Squire, 10 C.B. 912 : 20 L.J. C.P. 175 ; Mann v. Buckerfield, 20 L.J. Q.B. 

• See Gregory v. The Duke of Brunswick, 3 C.B. 481 ; Bentley v. Dawes, 
10 Ex. 147 : 23 L.J. Ex. 279. 

' Order 65, r. 12. 
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instance by an order that they should be "costs in 1 



cause." 



Discontin- A plaintiff who discontinued an action after he had obtair 
uanceby judgment in his favour upon an issue of law, was forme 
after judg- entitled to Set off the costs of the issue of law against the co 
ment in his of the discontinuance.* So also was a plaintiff entitled to t 
favour on costs of an issue of law when he had obtained judgment for t 
lawf ° same, even though he afterwards entered a nolle prosequi^ e 

cept as to the costs.^ 
Taxation of Formerly, if the demurrer went to the whole action, t 
costs where successful party was entitled to sign judgment and tax his co; 
whole^ac-^^ in the ordinary way ; but where the demurrer went to a pi 
lion. only of the pleadings, the costs could not be taxed until t 

Where to final result of the cause had been ascertained, as there could 
part only, \yyy^ q^^ taxation of costs. But where the Court gave leave 
Son only. ^ party to amend his pleadings after the demurrer had been c 
livered, " upon payment of costs," the costs were taxed at onc( 
and execution for such costs might be issued before the issi 
of fact had been tried.^ 
One Coun- Only one counsel was formerly allowed to argue a demuri 
sel only al- jj^ ^^ Queen's Bench Division, but when the case was one 
^ffue de- importance and difficulty, it was customary to employ anotl 
murrer. counsel to take notes ; and on taxation of costs the masi 
allowed accordingly.® The master, however, would allow i 
two counsel on the argument of an appeal from a judgment 
the Queen's Bench Division on an issue of law ; for it is t 
practice to hear two counsel in the Court of Appeal.' 

Under the old practice, the Court either gave judgment • 
the demurrer for one side or the other, or gave liberty 
amend upon payment of costs, or, if it thought fit, ordered t 
argument of the case to stand over till after the trial of t 
issues of fact.8 
Allowance fhe master, on taxation, would allow such costs as a 
tion.^*^' reasonably necessary for the argument of the issue of law, e.^ 

* Mayor of Macclesfield z/. Gee, 13 M. & W. 470 : 14 L.J. Ex. 44.; I 
wood V, Butcher. 6 Q.B. 383 ; Turner v. Izon, 5 Scott 596 ; see also chap 
tit. " discontinuance " post, 

^ Archb Pr. 749 (ed: 13), citing Williams z/. Vines, 6 Jur. 809 : 6 Q. 

355. 

"" Dax 91. 

d Dunston v. Paterson, 28 L.J. C.P. 185 : 5 C.B. N.S. 267 ; Bentley 
Dawes, 10 Ex. 147 ; 23 L.J. Ex. 279. 

« Dax 91. 

' Sneesby v. The Lancashire & Yorkshire R. Co., i Q.B. D. 42 : 45 L. 
Q.B. I. 

e Vizard's Practice of the Court in Banc. p. 81. 
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flie costs of making up the issue of law, of copies for the judge 
CJT judges, as the case may be, briefs, counsel's fees, &c.* 

In conclusion, then, the costs of an issue of law in general Resum^. 
follow the event, with the exception as regards a plaintiff, which 
bas been already pointed out, but the Court or a judge might 
Older such costs to be (i) payable at once, in which case they 
would be taxable at once, or (2) payable in any event, in which 
case the taxation would be deferred until the issues of fact had 
been tried ; and the party in whose favour the order had been 
made would then only be entitled to tax such costs. 



Special Case. 

The parties to any cause or matter may concur in stating the 
questions of law arising therein in the form of a special case for 
Ae opinion of the Court (Order 34, r. i). 

Every such special case shall be divided into paragraphs, 
numbered consecutively, and shall concisely state such facts and 
documents as may be necessary to enable the Court to decide 
the questions raised thereby. Upon the argument of such case 
the Court and the parties shall be at liberty to refer to the whole 
contents of such documents, and the Court shall be at liberty to 
draw from the facts and documents stated in any such special 
case, any inference, whether of fact or law, which might have 
been drawn therefrom if proved at a trial (ibid.). 

Every special case is to be printed by the plaintiff, and signed 
by the several parties, or their counsel or solicitors, and is to be 
filed by the plaintiff. Printed copies for the use of the judges 
are to be delivered by the plaintiff (r. 3). 

The master, on taxation, would disallow the extra costs oc- 
casioned by a departure from the rule as to the form in which 
the special case is ordered to be stated.* 

By rule 2, if it appear to the Court or a judge that there is 
in any cause or matter a question of law, which it would be con- 
venient to have decided before any evidence is given, or any 
question or issue of fact is tried, or before any reference is made 
to a referee or an arbitrator, the Court or judge may make an 
order accordingly, and may direct such question of law to be 
raised for the opinion of the Court, either by special case or in 

* As to the former practice see Marshall 66, 67 ; and Jones v, Roberts, 2 
DowL 374. 

^ SeeKQg. Gen. Hil. T. 1862 ; and Hadley v. Perks, L.R. i Q.B. 444, 
Inhere the costs of evidence and documents unnecessarily set out at length 
i» an appendix to a special case were disallowed. 
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such other manner as the Court or judge may deem expedient^ 
and all such further proceedings as the decision of such question 
of law may render unnecessary may thereupon be stayed. 
Special By rule 4, no special case in any cause or matter to which a 

case where married woman (not being a party thereto in respect of her 
woman in- ^^P^^*^^^ property, or of any separate right of action by or 
fant, &c., against her), infant, or person of unsound mind, not so found by 
is party, inquisition is a party, shall be set down for argument without 
leave of the Court or a judge, the application for which must be 
supported by sufficient evidence that the statements contained 
in such special case, so far as the same affect the interest of such 
married woman, infant, or person of unsound mind, are true. 
Entry of By rule 5, either party may enter a special case for argument 
special case by delivering to the proper officer a memorandum of entry, in 
men^^ the Form No. 25 in Appendix G, and also if any married 
woman, infant, or person of unsound mind, not so found by in- 
quisition, be a party to the cause or matter, producing a copy of 
the order giving leave to enter the same for argument. 
Partiesmay By rule 6, the parties to a special case may, if they think fit, 
agree as to enter into an agreement in writing, which shall not be subjject 
nSney^nd ^^ ^"7 Stamp duty, that, on the judgment of the Court being 
costs. given in the affirmative or negative of the questions of law raised 

by the special case, a sum of money, fixed by the parties, or to 
be ascertained by the Court, or in such manner as the Court 
may direct, shall be paid by one of the parties to the other of 
them, either with or without costs of the cause or matter ; and 
the judgment of the Court may be entered for the sum so agreed 
or ascertained, with or without costs, as the case may be, and 
execution may issue upon such judgment forthwith, unless 
otherwise agreed, or unless stayed on appeal. 
Applica- By rule 7, this order shall apply to every special case stated 
tion of or- in a cause or matter, or in any proceeding incidental thereto. 

der. 



Issues of Fact without Pleadings. 

Issue may By Order 34, r. 9, when the parties to a cause or matter are 
be tried agreed as to the questions of fact to be decided between them, 
without ^j^gy vi\'3,yy after writ issued, and before judgment, by consent and 
b/con"sent Order of the Court or a judge, proceed to the trial of any such, 
or order, questions of fact without formal pleadings ; and such questions 
may be stated for trial in an issue in the form No. 15, in Appen- 
dix B, with such variations as circumstances may require, and 
such issue may be entered for trial and tried in the same manner 
as any issue joined in an ordinary action, and the proceedings 



Issues of Fact without Pleadings. 97 

shall be under the control and jurisdiction of the Court or a 
judge, in the same way as the proceedings in an action. 

By r. 10: "The Court or a judge may, by consent of the parties, Order for 
order that upon the finding in the affirmative or negative of such ?^°°%^^ 
issue as in the last preceding rule mentioned, a sum of money, upo^find- 
fixed by the parties, or to be ascertained upon a question in- ing. 
serted in the issue for that purpose, shall be paid by one of the 
parties to the other of them, either with or without the costs of 
tiic cause or matter." 

By r. 1 1 : " Upon the finding on any such issue, as in rule 9 Judgment 
mentioned, judgment may be entered for the sum so agreed or '° ^ ^'^" 
ascertained as aforesaid, with or without costs, as the case may finding? 
be, and execution may issue upon such judgment forthwith, un- 
less otherwise agreed or unless the Court or a judge shall 
otherwise order for the purpose of giving either party an oppor- 
tunity for moving to set aside the finding, or for a new trial." 

By r. 12 : " The proceedings upon such issue as in rule 9 men- Effect of 
tioned, may be recorded at the instance of either party, and the p^eed-^ 
judgment, whether actually recorded or not, shall have the same ings on 
effect as any other judgment in a contested action." issue. 
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CHAPTER IX. 
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COSTS OF DISCONTINUANCE. 

By Order 26, r. i : ** The plaintiff may, at any time before re- 
ceipt of the defendant's defence, or, after* the receipt thereof before 
taking any other proceedings in the action (save any interlocu- 
tory application), by notice in writing, wholly discontinue his 
action against all or any of the defendants, or withdraw any 
part or parts of his alleged cause of complaint, and thereupon 
he shall pay such defendant's costs of the action, or, if the action 
be not wholly discontinued, the costs occasioned by the matter 
so withdrawn. 

" Such costs shall be taxed, and such discontinuance or with- 
drawal, as the case may be, shall not be a defence to any sub- 
sequent action. 

" Save as in this rule otherwise provided, it shall not be com- 
petent for the plaintiff to withdraw the record or discontinue the 
action without leave of the Court or a judge ; but the Court or 
a judge may before, or at, or after the hearing or trial, upon suck 
terms as to costSy and as to any other action, and otherwise as 
may be just, order the action to be discontinued, or any part of 
the alleged cause of complaint to be struck out. 

" The Court or a judge may, in like manner, and with the like 
discretion as to terms, upon the application of the defendant, 
order the whole or any part of his alleged grounds of defence or 
counterclaim to be withdrawn or struck out, but it shall not be 
competent to a defendant to withdraw his defence or any part 
thereof without such leave." 

By rule 3, any defendant may enter judgment for the costs of 
the action, if it is wholly discontinued against him, or for the 
costs occasioned by the matter withdrawn, if the action be not 
wholly discontinued, in case such respective costs are not paid 
within four days after taxation. 

And by rule 4, if any subsequent action shall be brought be- 

* As to former practice as to terms upon which plaintiff was entitied to 
discontinue after plea pleaded see Reg. Gen. H.T. 1853, r. 23 ; Howarth^- 
Brown, 32 LJ. Ex. 99 : i H. & C. 694. 



Costs of Discontinuance, 99 

payment of the costs of a discontinued action, for the same, 

ubstantially the same, cause of action, the Court or a judge 

f, if they or he think fit, order a stay of such subsequent ac- 

\ until such costs shall have been paid. 

?*ormerly, if it clearly appeared that the discontinuance was Miscon- 

idered necessary by the misconduct or fraud of the defendant, ^"^t of 

t Court allowed the plaintiff to discontinue without imposing ^ ^^ ^^* 

i condition of payment of costs.* 

An action does not now become abated by reason of the death Terms on 

any of the parties, if the cause of action survive or continue ;* "^^^^y dis- 

nsequently the same condition of payment of the costs of dis- ance al-' 

^ntinuance will be imposed on the plaintiff, where the personal lowed in 

presentative of a deceased party has been made a party to the event of 

±ion under Order 17, r. 2; for the personal representative J^^^^.^ 

ould be in the same position as if he had been the original 

laintiff.® The Court or a judge has power, however, under Order 

7f r. 2, to order the substitution of a personal representative 

on such terms as the Court or a judge shall think just ; " con- 

iquently, the above-stated practice as to making the plaintiff 

ay the costs of discontinuing an action might be varied by the 

rnns of an order made under that rule. The same remarks Marriage 

pply to the case of the substitution of a party in the event of or bank- 

le marriage or bankruptcy of any of the parties, provided that "^P^cy. 

le cause of action survives or continues. But formerly a 

laintiff was allowed to discontinue without payment of costs, 

'here the defendant became insolvent after the commencement 

f the action, and the plaintiff had not taken any further steps 

1 it after he had become aware of the insolvency.^ Where, 

lowever, the plaintiff had taken any steps after notice of the in- 

olvency of the defendant, he was not allowed to discontinue 

accept upon payment of costs. Nor, as a general rule, where a 

plaintiff had obtained an order to discontinue upon payment 

of costs, and had acted upon the order by attending the taxation 

under it, was he allowed to abandon it.® 

Under the Common Law Procedure Act, 1852 (15 & 16 Vic, Claimant 

^ 76), s. 200,' the claimant in ejectment was entitled, upon notice in eject- 
ment may 

* Ames V, Ragg, 2 Dowl. 35 ; j^^ also Poensgen v. Chanter, 6 Scott 300 : by^^tjc""^ 
Marshall 85 ; Paterson v. Powell, 3 Moore & Scott 195 : 2 Dowl. 738 ; ^ 
Paterson v, Johnson, 3 Moore & Scott 200 : 2 Dowl. 739. 

* Order 17, r. i. 

* As to former practice of making a personal representative a party by 
'Qggestion ; see Common Law Procedure Act, 1852, s. 138 ; Bengez/. Swaine, 
'5C.B.784: 23L.J. C.P. 182. 

* Ford V, Stock, i Dowl. N.S. 763. 

* Benge v, Swaine, supra, 

Now repealed by 46 & 47 Vict. c. 49, sched. 

H 2 
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duly given, to discontinue the action as to one or more of the 
defendants, and thereupon the defendant to whom such notice 
was given was entitled to sign judgment forthwith for his costs. 
Ruletodis- Under the old procedure, service of a rule to discontinue did 
continue ^^^ operate as a stay of proceedings f but where the plaintiff 
stay. obtained leave to wholly discontinue upon payment of costs^ 

the costs had to be paid at once, otherwise the defendant was at 
liberty to proceed with the action, but r. 3 of Order 26 varies 
the practice, and allows the defendant to sign judgment for the 
costs if not paid within four days after taxation. 
Discon- In certain cases where the defendant pleads matters which 

^^^"^"^^ have arisen pending the action, the plaintiff is allowed to confess 
fendant ^^ defence and sign judgment for his costs. Thus, it is pro- 
pleads vided by Order 24, r. i, that any ground of defence which has 
matters arisen after action brought, but before the defendant has de- 
pending livered his statement of defence, and before the time limited for 
action. his doing so has expired, may be raised by the defendant in his 
Before de- statement of defence, either alone or together with other grounds 
j^^^^ J of defence. And if, after a statement of defence has been de- 

deiiverecl 

livered, any ground of defence arises to any set-off or counter- 
claim alleged therein by the defendant, it may be raised by the 
plaintiff in his reply, either alone, or together with any other 
After de- ground of reply. And by rule 2, " where any ground of defence 
fence. arises after the defendant has delivered a statement of defence^ 
or after the time limited for his doing so has expired, the de- 
fendant may, and where any ground of defence to any set-off 
or counterclaim arises after reply, or after the time limited for 
Afterreply. delivering a reply, has expired, the plaintiff may, within eight 
days after such ground of defence has arisen, or at any subse- 
quent time, by leave of the Court or a judge, deliver a further 
defence or further reply setting forth the same." By rule 3, 
Confession « whenever any defendant, in his statement of defence, or ia 
b^ ^Hntiff ^"^ further statement of defence as in the last rule mentioned, 
alleges any ground of defence which has arisen after the com- 
mencement of the action, the plaintiff may deliver a confession 
of such defence (which confession may be in the Form No. 5» 
in Appendix (B) with such variations as circumstances may 
require), and may thereupon sign judgment for his costs up to 
the time of the pleading of such defence, unless the Court or a 
judge shall, either before or after the delivery of such confession, 
otherwise order." 

Where, under the old procedure, a defendant added a plea ol 
the defendant's bankruptcy since the original pleadings were 

» Beeton v. Jupp, 15 M. & W. 149 : 15 L.J. Ex. 120 ; Edgingtonz/. Proud- 
man, I Dowl. 152. 
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delivered, such plea was in the nature of a plea puis darrein 
iOHtinuance, and all other defences were thereby waived. The 
plaintiff was thereupon at liberty to confess the plea, and was 
entitled to the costs up to the time of the pleading of such plea. 
The practice would appear to be the same under Order 24, 

r.3.* 
When, before the Judicature Acts, a defendant pleaded a plea 

fuis darrein continuance^ which was a plea confessing that the 
action was rightly brought and maintained up to the time of 
that plea, and in form stated that the plaintiff ought not further 
to maintain his action, the plaintiff was in no case compellable 
to go on with his action, but might discontinue without pay- 
ment of costs,^ and further was entitled to the costs of the cause 
up to the time of pleading such plea.^ 

This rule, however, did not apply where a plea ptiis darrein 
continuance was pleaded by one or more only out of several 
defendants,^ and the present rules of Court do not in any way 
seem to expressly, although they may impliedly, authorize a 
plaintiff to deliver a confession to a statement of defence or further 
statement of defence in which is pleaded any ground of defence 
which has arisen after action brought, where such defence has 
been pleaded by one or more only out of several defendants. 

The effect of a discontinuance by the plaintiff for the purpose 
of obtaining costs, after a plea puis darreift continuance had been 
pleaded, was to place him substantially in the same position as 
a defendant confessing an action. In the former case the de- 
fendant was entitled to final judgment, and the plaintiff could 
iK>t afterwards assert in a fresh action any claim which he might 
have set up in the action which he had bartered away.** In 
other words, if the plaintiff signed judgment on a plea puis 
darrein continuance, he could not bring a fresh action for the 
same cause ; but it would seem that he can do so now where he 
wholly discontinues the action, or withdraws a part or parts of 
an alleged cause of complaint.' 

Formerly, where the plaintiff obtained leave to discontinue on 
payment of costs, in order to make the discontinuance complete, 
he was bound not only to obtain an appointment and have the 

* Foster v, Gamgee, i Q.B. D. 666 : 46 L.J. Q.B. 576 ; see also Callender 
''. Hawkins, 2 C.P. D. 592. 

* Wollen V. Smith, 9 A. & E. 505, 506, /^r Lord Denman CJ, 

* See Reg. Gen. T.T. 1853, rr. 22, 23 (pleading rules). 

* Ibid, r. 23. 

* Per Willes J. in Newington v. Levy, L.R. 5 C.P. 613 ; in error 6, ibid, 
^8o:4oL.J. C.P. 29. 

' Order 26, r. i. 
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costs taxed f but the costs when taxed must also have been j 
actually paid -^ and a tender of a sum more than enough to i 
cover the costs was not sufficient.^ If the discontinuance was i 
before plea, the only course open to the defendant was to pro- 
ceed in the action, but if after plea pleaded, the defendant could • 
in such a case sign judgment of nan pros,^ But now undcf : 
Order 26, r. 3, a defendant may sign judgment for the costs of L 
an action, if it is wholly discontinued, or for the costs occasioned \: 
by the matter withdrawn, if the action be not wholly discon- j: 
continued, in case such costs are not paid within four days after 5 
taxation. j: 

A plaintiff who has succeeded on issues of law, and then dis- \ 
continues as to the issues of fact, would be entitled to the costs | 
of those issues, and the defendant to the costs of the discon- •. 
tinuance.® The costs of the issues of law could not formerly be- i 
set off against the costs of the discontinuance without the con- \ 
sent of the defendant, as for instance when he desired to appeal I 
against an order to discontinue, but they were taxed separately.' | 
Where the costs of an issue of law were set off against the costs . 
of the discontinuance, the allocatur was given for the balance.' 

When a cause has been entered for tria-l, it may be withdrawn 
by either plaintiff or defendant, upon producing to the proper 
officer a consent in writing signed by the parties^ 

A plaintiff is entitled to make any interlocutory application 
without prejudice to his right to discontinue under Order 26, r. I. 
But where a plaintiff, after succeeding in an interlocutory appli- 
cation, the costs of which were made costs in the cause, gave 
notice of discontinuance, it was held that the defendant was ea- 
titled to his costs, including the costs of such application.* 

In general, under the old procedure, where a plaintiff obtained 
a rule to discontinue, the defendant was entitled to the whole 
of his costs. But if after trial, the verdict or nonsuit was set 
aside and a new trial ordered, and there was no mention of costfi 
in the rule, or if mentioned, the effect would have been that the 

» Marshall 87. 

* Edgington^/. Proudman, i Dowl. 152. 

« Moiling V. Buckholtz, 3'M. & S. 153. 

d Marshall 87 ; Whitmore v, Williams, 6 T.R. 765. 

® See Order 65, r. 2 ; also Reg. Gen. H.T. 1853, r. 23 ; Mayor of Maccles- 
field V. Gee, 13 M. & W. 470 : 14 L.J. Ex. 44 ; Taylor z/. Rolfe, 5 Q.B. 337 : 
13 L.J. Q.B. 39 ; Poole v, Grantham, 8 Sc. N.R. 722. 

' Elwood V, Bullock, 6 Q.B. 383 : 13 L.J. Q.B. 330. 

8 Mayor of Macclesfield v. Gee, 13 M. & W. 470 : 2 D. & L. 418 : i4 
L.J. Ex. 44* 

*» Order 26, r. 2 ; see as to former practice JoUiffe v, Munday, 4 M. & W" 
502 : 7 Dowl. 225 : 8 L.J. Ex. 100. 

i St. Olaf, 2 P. D. 113 ; 46 L.J. P. A. & D. 74. 
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fendant, if he succeeded on the second trial, would not have 
en entitled to the costs of the first, there the defendant was 
►t entitled to the costs of the first trial upon the plaintiff dis- 
>ntinuing.* The reason suggested was that, if the cause were 
;ain to go to trial, and the plaintiff to succeed, these are costs 
hich he would not be entitled to recover, for when a verdict or 
onsuit was set aside, the defendant from that time lost any 
ght to the costs of the first trial, and the fact of the plaintiff 
iscontinuing did not set up such a right in the dofendant^ 
Tie practice under the Judicature Act in this respect, how- Costs fol- 
ver, is altered, for where after verdict for the plaintiff a new ^^^ ^^^^^ 
rial was ordered, unless the plaintiff consented to certain terms 
which he would not consent, and there was no mention of 
osts in the rule, and upon the second trial a verdict was 
altered for the plaintiff, it was held that the plaintiff was en- 
itled to the costs of the first trial as part of the costs of the 
iction which follow the event.® It follows, therefore, from this 
decision that the effect of setting aside a verdict or nonsuit 
vould not be to deprive a defendant of his right to the costs of 
the first trial, as was formerly the practice, because a defendant, 
if successful on the second trial, would now be entitled to the 
costs of the first. Consequently, if the defendant's right to 
the costs of the trial is not now taken away by a verdict or 
nonsuit being set aside and a new trial granted, it may be 
that he is also entitled to the costs of the first trial where the 
plaintiff discontinues after a rule for a new trial has been 
granted, although the former practice was different. At all 
events, a defendant is entitled to the costs of all matters avail- 
able for the second action, although originally incurred for the 
purposes of the first action.** 

A plaintiff, under the old procedure,® could not be attached 
for non-payment of costs where he was allowed to discontinue 
"upon payment of costs ; " for the payment of costs was merely 
a condition the benefit of which the plaintiff might avail him- 
self of or not, as he might think fit; besides there is no order 
of the Court to pay them. But wherever the defendant is en- Attach- 
titled, as under Order 26, r. 3, to sign judgment for the costs °^ent for 
of discontinuance or withdrawal of any part or parts of the menTof 
plaintiffs claim, and does in fact sign judgment for them, there costs of dis- 



* Gray 266 ; Jolliffe v. Munday, supra j Earl of Macclesfield v, Bradley 
or Baddeley, 7 M. & W. 570 : 9D0WI. 312 : 10 L.J. Ex. 182. 

^ Gray 266. 

' Field V, Great Northern Railway, 3 Ex. D. 261 : 47 L.J. Ex. 662. 

* Daniel v. Wilkin, 8 Ex. 156 : 22 L.J. Ex. 73. 

* Stokes V. Woodeson, 7 T.R. 6. 
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the liability on the part of the plaintiff to an attachment for 
non-payment would arise. 
What costs A defendant upon taxation of the costs of discontinuance 
uxation.^'^ IS entitled to the usual costs allowed as between party and 
party and necessarily incurred for the purpose of defending the 
action. But where a plaintiff discontinues before giving notice 
of trial, the defendant is not entitled under any circumstances 
to any costs of preparing for trial.* Consequently, he would 
not be entitled to the costs of instructions for brief, or of drafts 
or copies of the briefs, or of subpoenas, or of subpoenaing any 
witnesses, or to any other costs of preparing for trial. Also, a 
defendant would not be allowed, where a plaintiff discontinues 
before notice of trial, the costs of preparing for trial, notwith- 
standing that liberty had been reserved under a judge's order 
to set down the cause for trial before issue joined.*' 

Where, however, the plaintiff gives notice of trial and then 
discontinues, the defendant will be entitled to all costs properly 
incurred in preparing for trial, as for instance the costs for pre- 
paring briefs, advising on evidence, subpoenaing witnesses, &c® 

* Cooper V. Boles, 5 H. & N. i88 : 29 L.J. Ex. 141 ; Doe d. Postle- 
thwaite v, Neale, 2 M. & W. 732 : 29 L.J. Ex. 141 : 6 Dowl. 166 ; but see 
Previte v. Adelaide Fire and Marine Insurance Co. 32 L.T. N.S. 768. 

^ Curtis V, Piatt, 16C.B. N.S. 465 : 33 L.J. C.P. 255. 

^ Marshall 88 ; see also Rivers v, Hatton, 8 Dowl. 164 ; Daniel v, Wilkin, 
8 Ex. 156 : 22 L.J. Ex. 73. 
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CHAPTER X. 

NONSUIT. — NOLLE PROSEQUI.— STET PROCESSUS. 

Prior to the Judicature Acts, the defendant was entitled, under Nonsuit 
the provisions of various statutes,* to his costs where the plain- 
tiff was nonsuited. A plaintiff, moreover, who submitted to a 
nonsuit, was entitled to bring another action in respect of the 
same cause of action. But the rule was different under Order 40, Effect of 
r.6,of the annulled Rules of Court, 1875, which provided that Jj^^'J^^ 
any judgment of nonsuit, unless the Court or a judge other- annulled 
wise directed, was to have the same effect as a judgment upon Order 40, 
the merits for the defendant ; but in any case of mistake, sur- ^- ^• 
prise, or accident, any judgment of nonsuit might be set aside 
on such terms as to payment of costs, and otherwise, as to the 
Court or a judge should seem just. 

A plaintiff under that rule was not at liberty to elect to be 
nonsuited, reserving his right to bring a fresh action in the 
case of judgment of nonsuit against him, unless the Court or 
a judge otherwise ordered. 

It would seem that the practice in force prior to the Judica- 
ture Acts has been revived inasmuch as no provision is made by 
the Judicature Acts or Rules of Court, 1883, as to the effect of 
a nonsuit, and Order 72, r. 2, provides " that where no other 
provision is made by the Judicature Acts or these rules, the 
present procedure and practice remain in force." 

But even supposing that a nonsuit has the effect of a judg- 
ment upon the merits for the defendant, it would seem that the 
plaintiff has a right to appeal from the judgment of nonsuit. 
Thus, where the nonsuit was upon admitted facts decided by 
the Judge, he might perhaps have appealed to the Court of 
Appeal under Order 40, r. 4, of the Rules of the Supreme 
Court, 1875. But where the nonsuit was not upon the admitted 
facts, but took place, for instance, at the trial before a Judge 

* 23 Hen. viii. c. 1 5, s. i ; and 4 Jac. i. c. 3, repealed by 42 & 43 Vic. c. 
59) schedule ; see also 8 Eliz. c. 2, s. 2 ; Cameron v. Reynolds, Cowp. 
407: 2 B. & P. 376; Davila v. Herring, i Str. 300 ; Wilkinson v. Allot, 
Cowp. 336. 
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and jury, the application to set it aside had to be made to the 
Divisional Court.* 

The costs of a nonsuit would primd facie be in the discretion 
of the Court or judge who tried the case, under the provisions 
of Order 65, r. i. But it is suggested that, save in exceptional 
cases, the old rule, under which the defendant was entitled to 
costs,^ would be followed, and that in exercising that discretion 
the Court or judge would be guided in dealing with the costs 
by analogous decisions so far as those decisions appear reason- 
able and do not conflict with any statutory provisions or Rules 
of Court. It is, therefore, proposed to refer to one or two de- 
cisions which relate generally to costs of nonsuit. Thus, 
formerly, where the informer in a penal action was nonsuited, 
the defendant was entitled to his costs.^ Again, where a plain- 
tiff was nonsuited, the judge had power to certify for a special 
jury.d 

Where the plaintiff was nonsuited after the defendant had 
paid money into Court, the defendant was entitled to the costs 
of the whole proceedings from the commencement of the action.^ 
But if a plaintiff is nonsuited on some issues and succeeds on 
others, the defendant is entitled to the costs of those issues 
on which the plaintiff was nonsuited.' 

It would seem that, with one or two exceptions, the costs in 
actions to recover possession of land are now governed by the 
rules regulating the costs in ordinary actions.* A defendant, 
therefore, would be entitled to his costs where the plaintiff is 
nonsuited, unless the Court or a judge in the exercise of the 
discretion over costs given by Order 65, r. i, were to deprive 
him of them. Thus it was provided by r. 29 of Reg. Gen., T.T., 
1853, that if a plaintiff in ejectment be nonsuited at the trial, 
the defendant shall be entitled to judgment for his costs of 
suit.^ 

Formerly, where a nonsuit was set aside upon payment of 
costs, such payment was a condition precedent to the setting 

* Etty V. Wilson, 3 Ex. D. 359 : 47 L.J. Ex. 664. As to practice and 
circumstances under which a Judge before the Judicature Acts was bound to 
nonsuit see Roscoe on Evidence, tit. " nonsuit." 

*> Cameron v. Reynolds, Cowp. 407. 

^^ 18 Eliz. c. 5, s. 3 ; seedXso Wilkinson, q. t. v. Allot, Cowp. 366. 

d 3 & 4 Will. iv. c. 42, s. 35, now repealed by 42 & 43 Vic. c. 59 ; 
schedule 

« Dax 27 : Marshall 103 ; Rumbelow v, Whalley, 16 Q.B. 401 : 20 L.J. 
Q.B. 262. 

' Abbott V, Andrews, 8 Q.B. D. 648 : 51 L.J. Q.B. 641. 

8 Wilson's Judicature Acts (ed. 4), p. 175. 

^ 4 Jac. i. c. 3, which originally gave a defendant his costs where the 
plaintiff was non-suited, is now repealed by 42 & 43 Vic. c. 59, schedule. 
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aside of the nonsuit, and until the costs were paid, the plain- 
tiff could not proceed to another trial.* 

As a nolle prosequi^ and in some cases a stet processus, may 
still sometimes be entered, although, as a rule, proceedings will 
be taken under Order 26 to discontinue the whole or part only 
of an action, the question as to the costs of these two modes 
of proceeding will be very shortly referred to. 

A nolle prosequi is in the nature of an acknowledgment or Nolle 
undertaking by the plaintiff, entered on the record, to forbear ^''^^^^"'' 
to proceed any further, either in the suit altogether or as to 
some part of it, or as to some of the defendants.^ 

The effect of entering a nolle prosequi to any part of the Effect of. 
plaintiffs demand before trial, is to withdraw that portion of 
his claim altogether from the consideration of the jury, and to 
leave it so entirely unaffected by the verdict, as to entitle him 
to bring a fresh action in respect of it.® 

If a plaintiff entered a nolle prosequi as to the whole of his 
claim, the defendant was entitled to costs in the same manner 
as upon a discontinuance ; and where a nolle prosequi w^,s entered 
as to part only of the plaintiff's claim, or as to some of the de- 
fendants, if more than one, the defendant as to whom it was 
entered was entitled to costs.** 

Where formerly the defendant paid money into Court as to ^^^^^ . 
some only of the causes of action, or as to part of the sum '^g^^^y. 
claimed by the plaintiff, and pleaded as to the residue, a plain- ment into 
tiff who accepted the money in satisfaction of the causes of Court, 
action, or of the issues as to which it was paid, and entered a 
nolle prosequi as to the residue, was entitled to the costs as to 
that part of the cause of action as to which money had been 
paid into Court, including the costs of the writ, &c., and the 
defendant was entitled to the costs of the pleas other than the 
plea of payment into Court® 

A stet processus was an entry on the roll to the effect that by stet proce 
consent of the parties all further proceedings in the action be sus, 
stayed.* Unless ordered by the Court, or consented to, neither 
party was entitled to costs. Though it could not be entered 
without consent, the Court in some cases, where justice required 

* Nichols V, Bozon, 13 East. 185. 
^ Archb. Pr. 1201 (ed. 13). 

* Marshall 90 ; Amos v, Cuthbert, 3 M. & G. i. 

^ Archb. Pr. 1203 ; see also 8 Eliz. c. 2, s. 2, and 3 & 4 Will. iv. c. 42, 
^^' 32, 33 ; but ss. 32 and 33 of the latter statute are now repealed by 42 & 
43 Vic. c. 59, schedule. 

' Marshall 93 ; Goodee v. Goldsmith, 2 M. & W. 202 : 5 Dowl. 288 ; 
Williams v, Sharwood, 3 Bing. N.C. 331 : 3 Scott 761. 

' Quarrington v, Arthur, 11 M. & W. 491. 
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that a stet processus should be entered, would refuse to aid a 
party in any application he might make in the course of the 
cause over which they had any discretion, unless he did so con- 
sent.* 

* Marshall 96, citing Holland v. Henderson, 4 M. & W. 587 : 8 LJ. Ex. 
147 ; Smith v, Badcock, 5 Dowl. 91. 
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CHAPTER XL 

JUDGMENT BY DEFAULT (l) OF APPEARANCE, (2) OF 

PLEADING. 

I. — Default of Appearance. 

By Order 3, r, 6, in all actions where the plaintiff seeks only to Special in 
recover a debt or liquidated demand in money payable by the of debt^or 
defendant, with or without interest, arising (a) upon a contract, liquidated 
express or implied (as, for instance, on a bill of exchange, pro- demand, 
missory note, or cheque, or other simple contract debt) ; or \b) on 
a bond or contract under seal for payment of a liquidated ^o"^* 
amount of money; or (d) on a statute where the sum sought to Statute. 
be recovered is a fixed sum of money or in the nature of a debt 
other than a penalty; or {d) on a guaranty, whether under seal Guaranty, 
or not, where the claim against the principal is in respect of a 
debt or liquidated demand only ; or (e) on a trust ; or (/) in Trust, 
actions for the recovery of land, with or without a claim for Ejectmen 
rent or mesne profits, by a landlord against a tenant whose term against 
has expired or has been duly determined by notice to quit, or ^^^^^^' 
J^ainst persons claiming under such tenant ; the writ of 
summons may, at the option of the plaintiff, be specially in- 
dorsed with a statement of his claim, or of the remedy or relief 
to which he claims to be entitled.* 

By Order 13, r. 3, where the writ of summons is indorsed for Default 
a liquidated demand, whether specially or otherwise, and the appearan 
defendant fails, or all the defendants, if more than one, fail to MorseT 
appear thereto, the plaintiff may enter final judgment for any for liqui- 
sum not exceeding the sum indorsed on the writ, together with ^^^^^ , 
interest at the rate specified, if any, or if no rate be speci- ^"^^" 
fed, at the rate of five per cent, per annum, to the date of the 
judgment, and costs. 

So also by rule 4, where the writ of summons is indorsed for Where 
a liquidated demand, whether specially or otherwise, and there f|ndants 

* For forms of special indorsements see R.S.C. 1883, Appendix C, 
sec. iv. 
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are several defendants, of whom one or more appear to the writ 
and another or others of them fail to appear, the plaintiff may 
enter final judgment, as in rule 3, against such as have not 
appeared, and may issue execution upon such judgment without 
prejudice to his right to proceed with his action against such as 
have appeared. A plaintiff under this rule is entitled to sign 
final judgment for want of appearance, with costs, and to issue 
execution immediately against one or more of several defen- 
dants who fail to appear to the writ* 

Formerly, if one of several defendants allowed judgment to 
go by default, where the writ of summons was specially indorsed 
under section 33 of the Common Law Procedure Act, 1852, the 
plaintiff was entitled to sign judgment and to issue execution 
thereupon, but he was taken to have abandoned his action 
against the other defendants who had appeared.** But now his 
right to proceed against such as have appeared is not pre- 
judiced. 
Claim for By Order 13, r. S : Where the writ is indorsed with a claim for 
^^r^"!^'^ detention of goods and pecuniary damages, or either of them, 
an/ pecu- ^^^ the defendant fails, or all the defendants, if more than one, 
niary dam- fail to appear, the plaintiff may enter interlocutory judgment, 
^^- and a writ of inquiry shall issue to assess the value of the goods 

Writ of and the damages, or the damages only, as the case may be, in 
inquiry to respect of the causes of action disclosed by the indorsement 
issue. Qjj ^j^g ^j.j|. Qf summons. But the Court or a judge may order 

that, instead of a writ of inquiry, the value and amount of 
Excep- damages, or either of them, shall be ascertained in any way 
tion. which the Court or judge may direct. 

Where By rule 6 : Where the writ is indorsed as in the last preceding 

d^f^^d^ ^^ mentioned, and there are several defendants, of whom one 

to writ in- or more appear to the writ, and another or others of them fail 

dorsed for to appear, the plaintiff may sign interlocutory judgment against 

^f ^^^cvT" the defendant or defendants so failing to appear, and the value 

and%cu- of the goods and the damages, or either of them, as the case 

niary dam- may be, may be assessed as against the defendant or defen- 

ages. dants suffering judgment by default, at the same time as the 

trial of the action or issue therein against the other defendant 

or defendants, unless the Court or a judge shall otherwise direct. 

Provided that the Court or a judge may order that, instead of 

a writ of inquiry or trial, the value and amount of damages, 

* See forms of judgments, R.S.C. 1883, Appendix F, form i, which is in 
the form of judgment for the plaintiff for the amount specially indorsed 
" and costs to be taxed; " and see form 2. 

^ 15 & 16 Vic. c. 76, s. 33 ; see also Marshall 75, 76 as to the former 
practice. 
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or either of them, shall be ascertained in any way which the 
Court or a judge may direct. 

By rule 7 : Where the writ is indorsed with a claim for de- Claim for 
tention of goods and pecuniary damages, or either of them, ^5^^°^°° 
and is further indorsed for a liquidated demand, whether \^ ^^ 
specially or otherwise, and any defendant fails to appear to the also for 
writ, the plaintiff may enter final judgment for the debt or Jj^l^i^^ated 
Kquidated demand, interest, and costs, against the defendant or ^^^^ ' 
ddfendants failing to appear, and interlocutory judgment for 
the value of the goods and the damages, or the damages only, 
as the case may be, and proceed as mentioned in such of the 
preceding rules of this Order as may be applicable. 

Under the old practice, if the amount claimed by the plaintiff Writ of 
was uncertain, the writ of inquiry had to be first executed by ^e^g^^- ^° 
the plaintiff before the judgment was completed, and before he cuted be- 
was in a position to tax his costs.* fore taxa- 

By Order 13, r. 8 : In case no appearance shall be entered in ^^^ 
an action for the recovery of land, within the time limited by p^^^^^^ ^^^ 
tlie writ for appearance, or if an appearance be entered but the recovery of 
defence be limited to part only, the plaintiff shall be at liberty land, 
to enter a judgment that the person whose title is asserted in 
the writ shall recover possession of the land, or of the part 
thereof to which the defence does not apply ; and by rule 9, claim for 
where the plaintiff has indorsed a claim for mesne profits, mesne 
anears of rent, or damages for breach of contract, upon a writ Profits, ar- 
for the recovery of land, he may enter judgment as in rule 8rent, &c., 
mentioned for the land, and may proceed as in the other preceding and land, 
rules of this Order mentioned as to such other claim so indorsed. 

Where judgment is signed for default of appearance, in an plaintiff 
action for the recovery of land only, the plaintiff is not not entitled 
entitled to judgment for his costs.^ Formerly, if after such ^efaulf o7 
judgment by default an action was brought against the same appearance 
defendant for the mesne profits, it was usual for the plain- 
tiff to recover the costs incurred in the action for the recovery 
of the land as consequential damages as well as the mesne 
profits.* 

By Order 13, r. 14: Where the writ is indorsed with a claim on 
claim on a bond, within 8 & 9 Will. iii. c. 1 1, and the defendant bond. 

* Dax 166, citing Weald v. Brown, 2 Cr. & J. 672. 

^ See also ante p. 45, chap. 4, ///. " costs in action for recovery of land " ; 
9'^yi96: Marshall 370 : 15 .& 16 Vic. c. 76, s. 177. See also form of 
judgment in default of appearance in action for recovery of land, R.S.C. 
^%, Appendix F, form 3, where no mention of costs is made. 

* Marshall 370, 482 : Dax 167 ; Gulliver v, Drinkwater, 2 T.R. 261 ; 
Symonds v. Page, i C. & J. 29. 
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fails to appear thereto, no statement of claim shall be delivered 
and the plaintiff may at once suggest breaches by delivering i 
suggestion thereof to the defendant or his solicitor, and proceec 
as mentioned in the said statute, and in 3 & 4 Will. iv. c. 4a 
s. 16. 

The mode of proceeding under these statutes is by a writ ol 

inquiry to assess the damages claimed by reason of the suggested 

breaches. Under section 16 of the later statute the inquiry may, 

by order of the Court, be executed *' before the justice or justices 

of Assize or Nisi Prius" of the county where the action is 

pending. 

Setting ^Y rule 10: Where judgment is entered pursuant to any of 

ment ^^' ^^^ preceding rules of Order 13,* it shall be lawful for the Court 

default of Ol" a judge to set aside or vary such judgment upon such terms 

appear- as may be just.'* 

ance. 'pj^^ following sums have been hitherto allowed under the 

Practice Masters* Rules as the costs payable on a judgment for 
default of appearance f — 

;£ s. d. 

In town cases 3 14 o 

In country and agency cases and cases in which 
service effected beyond five miles from General 
Post Ofilice, St. Martin's-le- Grand . . .460 

And 6s. in addition for each service beyond one 
defendant. 

(The above allowances include all mileage). 

II. — Default of Pleading. 

Applica- Where a plaintiff, being bound to deliver a statement of clair 

tion to dis- fj^jjg ^q ^^ gQ within the time allowed for that purpose, th 

for^wam^f d^f*^'^^^^^ may apply, by summons at chambers for an orde 

prosecu- that the action be dismissed with costs. Thus, by Order 27, r. \ 

tion. \^ is provided that if the plaintiff, being bound to deliver 

statement of claim, does not deliver the same within the tim 

allowed for that purpose, the defendant may, at the expiratio; 

of that time, apply to the Court or a judge to dismiss the actio: 

with costs, for want of prosecution ; and on the hearing of sue) 

application the Court or judge may, if no statement of clain 

shall have been delivered, order the action to be dismisses 

accordingly, or may make such other order on such terms a 

the Court or judge shall think just. 

* Rule 14 would seem to be excluded as it precedes rule 10, althougl 
here inserted before it for the sake of convenience. 

^ As to practice on signing judgment on default of appearance in th 
High Court and in a District Registry see Order 13, rules 2 and 11. 

*^ See post ^ Appendix. 
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The costs to be paid to the defendant by the plaintiff are 
costs " to be taxed."* 

In general, if the plaintiff's claim is only for a debt or liqui- 
dated demand, and the defendant does not within the time 
allowed for that purpose deliver a defence, the plaintiff may, at 
the expiration of such time, enter final judgment for the amount 
daimed** with costs (Order 27, r. 2). 

So again, where in any such action, as in rule 2 mentioned, Where 
there are several defendants, if one of them make default as ^fgndants 
mentioned in rule 2, the plaintiff may enter final judgment and one 
against the defendant so making default, and issue execution makes 
upon such judgment without prejudice to his right to proceed ^^^"^""^ 
with his action against the other defendants (Order 27, r. 3). A 
plaintiff who proceeded under this rule would be entitled to his 

taxed COStS.^ Delivery of 

Under the old procedure, if a defendant, although he had defence by 
made default in delivering a pleading within the time allowed defendant 
for that purpose, subsequently delivered the pleading, but before f^ult*"but^ 
the plaintiff had signed judgment for want of a plea, the plaintiff before 
could not afterwards sign judgment.* judgment 

Execution on judgment by default is the same as in ordinary ^^8"^^* 

cases. on •ud'^'' 

If the plaintiff's claim be for detention of goods and pecu- ment by 
niary damages, or either of them, and the defendant, or all the default, 
defendants if more than one, make default as mentioned in Default by 
nile 2, the plaintiff may enter an interlocutory judgment against ^^"^^^^"^ 
the defendant, or defendants, and a writ of inquiry shall issue claim for 
to assess the value of the goods and the damages, or the uniiqui- 
damages only, as the case may be. But the Court or a judge ^^*^*^ ^^"^' 
may order that, instead of a writ of inquiry, the value and 
amount of damages, or either of them, shall be ascertained in 
anyway in which the Court or judge may direct (Order 27, r. 4). 

When in any such action, as in rule 4 mentioned, there are Default by 
several defendants, if one or more of them make default asoneormore 
mentioned in rule 2, the plaintiff may enter an i^^^^^i^^^^^^y ^ l^^H^^^ 
judgment against the defendant or defendants so making default, 
and proceed with his action against the others. And in such 
case the value and amount of damages against the defendant 
making default shall be assessed at the same time with the trial 

* See R.S. C. 1883, Appendix F, form i. 

^ As to signing final judgment for amount for which a replevin bond is 
given see Dix v. Groom, L.R. 5 Ex. 91 : 49 L.J. Ex. 430. 

^ See form of judgment on default of defence in case of liquidated 
demand, R.S.C. 1883, Appendix F, fonn i. 
^ Archb. Pr. (ed. 13) 795. 

I 
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of the action or issues therein against the other defendants, 
unless the Court or a judge shall otherwise direct (Order 27, r. 5). 
This rule does not in terms give the plaintiff his costs as against 
the defaulting defendant,* and it would seem that such costs 
would be costs within the discretion of the Court or a judge 
under Order 65, r. i, and that the plaintiff would not be entitled 
under the County Courts Act, 1867, s. 5, to such costs, where he 
recovered less than ;^20 in contract or ;^ 10 in tort, in the absence 
of a certificate or order. 
Claim for Again, if the plaintiff's claim be for a debt or liquidated 
liquidated demand, and also for detention of goods and pecuniary damages, 
Hquidated ^^ pecuniary damages only, and any defendant make default, as 
damages, mentioned in rule 2, the plaintiff may enter ^«^/ judgment for 
the debt or liquidated demand, and also enter interlocutory 
judgment for the value of the goods and the damages, or the 
damages only, as the case may be, and proceed as mentioned 
in rules 4 and S supra (Order 2T^ r. 6).** 
Default in In an action for the recovery of land, if the defendant makes 
action for default as mentioned in rule 2, the plaintiff may enter a judg- 
[^^^^^ ment that the person whose title is asserted in the writ of 
summons shall recover possession of the land, with his costs 
(Order 27, r. 7). 

Also where the plaintiff has endorsed a claim for mesne 
profits, arrears of rent, or double value in respect of the premises 
claimed, or any part of them, or damages for breach of contract, 
upon a writ for the recovery of land, if the defendant makes 
default as mentioned in rule 2, or if there be more than one 
defendant, some or one of the defendants make such default, 
the plaintiff may enter judgment against the defaulting defen- 
dant or defendants, and proceed as mentioned in rules 4 and 5 
(Order 27, r. 8). 

If the plaintiff's claim be for a debt or liquidated demand, 
the detention of goods and pecuniary damages, or for any of 
such matters, or for the recovery of land, and the defendant 
delivers a defence which purports to offer an answer to part 
only of the plaintiff's alleged cause of action, the plaintiff may 
by leave of the Court or a judge enter judgment, final or inter- 
locutory, as the case may be, for the part unanswered ; provided 



Mesne 
profits. 



Final or 
interlocu- 
tory judg- 
ment for 
part of 
claim un- 
answered. 



* See R.S.C. 1883, Appendix F, form. 2, which does not mention costs. 

*> It would seem that in this case only one judgment is necessary. Thus, 
under the Practice Masters' Rules of 1880, 1881, and 1882, it was settled 
that in cases where the plaintiff is entitled to a final judgment as to part of 
his claim, and to an interlocutory judgment as to the remainder, onejudg- 
ment only is necessary, final as to part and interlocutory as to the rest, and 
one fee paid. 
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that the unanswered part consists of a separate cause of action, Execution 
oris severable from the rest, as in the case of a part of a debt or o" J"^g- 
liquidated demand ; provided also that where there is a counter- defeult^not 
claim, execution on any such judgment as above mentioned in to issue, 
respect of the plaintiff's claim shall not issue without leave of where 
the Court or a judge (Order 27, r. 9). cidm with- 

In all other actions than those already mentioned, or Probate out leave. 
actions,* if the defendant makes default in delivering a defence, In other 
the plaintiff may set down the action on motion for judgment, ^c^*?^^ 

• motion tor 

and such judgment shall be given as upon the statement of judgment. 
claim, the Court or a judge shall consider the plaintiff to be Default by 
entitled to (Order 27, r. 1 1). So also where, in any such action one of 
as mentioned in rule 1 1, there are several defendants, then if one fe^dl^Jts^^' 
of such defendants makes such default as aforesaid, the plaintiff 
may either (if the cause of action be severable) set down the 
action at once, on motion for judgment against the defendant so 
making default, or may set it down against him at the time 
when it is entered for trial, or set down on motion for judgment 
against the other defendants (Order 27, r. 12). The costs of 
obtaining judgment against the defaulting defendant would be 
dealt with by the Court in the usual manner under the powers 
given by Order 65, r. i, upon the hearing of the motion for 
judgment under rules 11 and 12. 

Any judgment by default, whether under Order 27 or upon Setting 
any other of these rules, may be set aside by the Court or a *side judg- 
judge upon such terms as to costs or otherwise as such Court or d^el"ault?^ 
judge may think fit (Order 27, r. 15). 

Execution on judgment by default is the same as in ordinary Execution 
cases. ^^J'fls- 

^^' ment by 

default. 
* See Order 27, r. 10. 
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CHAPTER XII. 

I. — Staying Proceedings on Payment of Debt or 
Liquidated Demand and Costs. 



Indorse- 
ment of 
debt or 
liquidated 
demand. 



Costs may 
be taxed. 



Indorse- 
ment obli- 
gatory- 



Amend- 
ment of in- 
dorsement. 



Staying 
proceed- 
ings. 



By Order 3, r. 7 : " Wherever the plaintifTs claim is for a debt 
or liquidated demand only, the indorsement, besides stating 
the nature of the claim, shall state the amount claimed for debt, 
or in respect of such demand, and for costs respectively, and 
shall further state that upon payment thereof within four days 
after service, or in case of a writ not for service within the 
jurisdiction within the time allowed for appearance, further 
proceedings will be stayed.* The defendant may, notwith- 
standing such payment, have the costs taxed, and if more than 
one-sixth shall be disallowed, the plaintiffs solicitor shall pay 
the costs of taxation." . 

This rule is similar to, and the statement to be indorsed upon 
the writ is the same as, that provided by the Common Law 
Procedure Act, 1852, s. 8. 

The indorsement, which is obligatory, is to be used only 
where there is a debt or liquidated demand ; it is not necessary 
where the plaintiff claims unliquidated damages, or damages 
and debt.^ The object of the indorsement is merely to give 
the defendant an opportunity of paying the amount claimed 
within four days after service. 

If the writ has been improperly indorsed the plaintiff is in 
general allowed to amend the same upon payment of the costs 
of the application, and then the defendant has four more days 
from the date of the amendment in which to pay the full debt 
and costs.^ 

If the plaintiff claims on his writ more than he is entitled to, 
the defendant may nevertheless obtain a stay of proceedings 

* For statement see R.S.C. 1883, Appendix A, part iii. sec. iii. 

^ Perry v. Patchett, 2 Dowl. 667. 

<^ 5ee Archb. Pr. 224 (ed. 13) ; Jacquot v, Bourra, 5 M. & W. 156. 
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ipon payment of what is really due, and the costs of the 
ynit,* 

But if the amount be not paid within the four days, the 
plaintiff is allowed to proceed for a further amount.^ 

A defendant is entitled to tax the costs where a plaintiff has Costs may 
waived payment within the four days required by the rule, by ^ ^^^^ 

even wnere 

accepting from the defendant, after four days from the date of piaindflf 
the service, payment of the full amount indorsed on the writ of avoids pay- 
summons, without any agreement as to taxation of costs.® P^"* ^*^^" 

Where the amount claimed for costs is excessive, the defen- ^ays. 
dant may pay the amount claimed, and after the costs have Excessive 
been taxed recover back the excess ; or he may take out a amount 
summons to stay the action on payment of the amount claimed piaintlft^^ 
and a less sum for costs.** 

Under Reg. Gen. H. T. 1853, r. 24, the acceptor of a bill of Staying 
exchange, or the maker of a promissory note, was entitled to a proceed- 
stay of proceedings upon payment of debt and costs in that J^n on bill- 
action only ;« so also, in an action on a bond under 4 & 5 in action 
Anne, c. 16, s. 13, or on a bond conditioned for the payment of <^^^<^^^ * 
mortgage money, or for the performance of covenants in a 
mortgage deed, under 7 Geo. ii. c. 20, s. i.' Where, in eject- j^ eject- 
ment by a mortgagee, the mortgagor under the Common Law ment by 
Procedure Act, 1852, s. 219, brings. the principal including inte- mortgage, 
rest and costs into Court, that is to be deemed a full satisfac- 
tion, and the Court can compel the mortgagee to recovery, and of 
course will stay the proceedings. The costs to be paid under 
this section are taxed as between party and party, and not as 
between solicitor and client.^ 

The proceedings in an action on a judgment have generally In action 
been stayed on payment of the amount of the judgment and o^ J^^g" 
costs.^ 

In order to obtain a stay of proceedings the defendant must Practice as 
take out a summons to stay, if the plaintiff decline to accept to mode of 
the money offered, and then the defendant by paying the money sta^lJf pfo- 
into Court may throw upon him the whole risk of being liable ceedings. 

' Elliston V, Robinson, 2 Dowl. 241 ; Wyllie v. Phillips, 3 Bing. N.C. 
776 : 5 DowL 644 ; Hodding v. Starchfield, 7 M. & G. 957 : 8 Sc. N.R. 
662. 

* Bowditch V, Slaney, 4 Dowl. 140 : 2 Bing. N.C. 142. 
' Hoole V. Earnshaw, 39 L.T. N.S. 409. 

* Wilson's Judicature Acts, 179 (ed. 4). 

* See 2X^0 Randall v. Moon, 21 LJ. C.P. 226 ; Goodwin v. Cremer, 25 
L.J. Ex. 30. 

As to the practice see Archb. Pr. 1102 (ed. 13). 



' Doe d. Cupps V, Cupps, 3 N.C. 768. 
"* Simpson v. Stone, 2 W.Bl. 785. 
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for the costs incurred subsequent to the refusal of the offer, 

should he afterwards accept the same or finally recover no 

The same more.* The payment of the money into Court is a condition 

may be precedent to the right of the defendant to make the plaintiff 

costl^ °' liable for such costs.^ The conduct of the plaintiff, however, is 

open to explanation.^ If the defendant does not pay the money 

into Court the plaintiff, if successful at the trial, is entitled to 

costs as in ordinary cases.** But where a defendant is entitled 

to the costs incurred subsequent to the refusal of the offer, he 

may set them off against any costs to which the plaintiff is 

entitled,* notwithstanding the solicitor's lien for costs in the 

particular cause or matter in which the set-off is sought. 

It seems that the defendant may have the costs taxed although 
he has paid a less sum than that indorsed upon the writ' 
Fixed sum By Order 65, r. 27 (38), where a party is entitled to sign 
i^ay be ^ judgment for his costs, the master in taxing the costs may allow 
a fixed sum for the costs of the judgment. 



allowed for 
costs. 



II. — Leave to Sign Judgment or Defend where Writ 

SPECIALLY Indorsed. 

Final judg- The plaintiff may under Order 14, r. i, where the defendant 
ment under appg^j-g ^q a writ of summons specially indorsed under Order 
r/i,^gJne- 3» ^- 6» ^PP^y ^^ a judge for liberty to enter final judgment for 
rally. the amount so indorsed, together with interest if any and 

costs. 

In action A like application may be made where the writ is indorsed 

forrecovery for the recovery of land (with or without rent or mesne profits), 

° ^'^ * as the case may be. Upon any judgment or order for the 

recovery of any land and costs, there may be either one writ, or 

separate writs of execution for the recovery of possession and 

for the costs at the election of the successful party (Order 

47, r. 3)- . ^ 

Applica- The application for final judgment under Order 14 must be 
tion now on affidavit made by the plaintiff himself, or by any other person 

made. 

* Marshall, 78. 

^ Watson V. Coleman, 7 M. & G. 424; Clark v. Dann, 3 D. & L. 513 J 
Cover V, Elkin, 3 M. & W. 216 : 7 L.J. Ex. 72. 

^ Ackroyd v. Read, 5 M. & W. 542. 

^ Hore V. Saxl, 17 C.B. 599. 

« James v. Raggett, 2 B. & Aid. 776 ; and see also R.S.C. 1883, Order 65, 
r. 14. 

' Hunter v, Russell, 5 M. & G. 601 : 6 Sc.N.R. 627 ; but see Young ^'• 
Crompton, 2 D. & L. 557. 
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who can swear positively to the facts. The affidavit must verify 
the cause of action and the amount of the claim, if any, and 
must state that in the deponent's belief there is no defence to 
the action. 

The application is, under rule 2, to be made by summons 
returnable not less than four clear days after service, accom- 
panied by a copy of the affidavit and exhibits referred to 
therein. 

The judge or master at chambers may make an order em- Order to be 
powering the plaintiff to enter judgment accordingly, unless the made if no 
defendant, by affidavit or otherwise, satisfy him that he has a ^^^^^ °" 
good defence to the action on the merits, or disclose such facts 
as may be deemed sufficient to entitle him to defend (rule i). 

The defendant may, under rule 3, show cause against the no order 
application by affidavit or (except in actions for the recovery of if defend- 
land) by offering to bring into Court the sum indorsed upon the ,^^0^^^. 
writ The affidavit must state whether the defence alleged amount in- 
goes to the whole or to part only, and, if so, to what part of the dorsed on 
plaintiff's claim. ^^*^- 

The judge may, if he think fit, order the defendant, or, in the Order for 
case of a corporation, any officer thereof, to attend and be examma- 
examined upon oath ; or to produce any leases, deeds, books, fendant or" 
or documents, or copies of or extracts therefrom. officer of 

Also by rule 4, if it appears that the defence set up by the corpora- 
defendant applies only to a part of the plaintiffs claim, or that ^^2' 
any part of his claim is admitted, the plaintiff shall have judg- for part of 
ment forthwith for such part of his claim as the defence does claim, 
not apply to or as is admitted, subject to such terms, if any, as 
to suspending execution, or the payment of the amount levied 
or any part thereof into Court by the sheriff, the taxation of 
costs, or otherwise, as the judge may think fit. And the de- 
fendant may be allowed to defend as to the residue of the 
plaintiff's claim.* 

By rule 5, if it appears to the judge that any defendant has Leave to 
a good defence to or ought to be permitted to defend the action, °"^ °^. 
and that any other defendant has not such defence and ought defendants 
not to be permitted to defend, the former may be permitted to to defend, 
defend, and the plaintiff shall be entitled to enter final judgment 
against the latter, and may issue execution upon such judgment 
without prejudice to his right to proceed with his action against 
the former. 

And by rule 6, leave to defend may be given unconditionally Terms on 

/»- 1 • - t . . • • •. . • 1 J which leave 

or subject to such terms as to giving security, or time and mode ^^ defend 

given. 
* See Dennis v. Seymour, 4 Ex. D. 80. 
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of trial (in cases which, under these rules, may be tried withoi 
a jury) or otherwise, as the judge may think fit. 

A successful defendant is entitled, where money has been pai 
into Court, to take it out, notwithstanding that notice of appei 
has been given.* 

■ Yorkshire Banking Co. v. Beatson, 4 C.P. D. 213. 
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CHAPTER XIIL 

PARTIES GENERALLY. 

Bv Order i6, r. i, all persons may be joined as plaintiffs in Claims by 
whom the right to any relief claimed is alleged to exist, whether P^.^»"t»*^s 
jointly, severally, or in the alternative. And judgment may be ieverally, 
given for such one or more of the plaintiffs as may be found to or in alter- 
be entitled to relief, for such relief as he or they may be entitled '*^^*^®* 
to, without any amendment. But the defendant, though unsuc- 
cessful, shall be entitled to his costs occasioned by so joining 
any person who shall not be found entitled to relief, unless the 
Court or a judge in disposing of the costs shall otherwise direct. 

Where two persons were joined as plaintiffs in an action and 
one was unsuccessful, it has been held that the successful 
plaintiff was chargeable with the costs of joining the unsuccess- 
ful plaintiff.* 

Where an action has been commenced in the name of the Substitu- 
wrong person as plaintiff, or where it is doubtful whether it has 1^"°" °^ "^^^ 
been commenced in the name of the right plaintiff, the Court or plaint^ 
a judge may, if satisfied that it has been so commenced through 
^botid fide mistake, and that it is necessary for the determina- 
tion of the real matter in dispute so to do, order any other 
person to be substituted or added as plaintiff upon such terms 
as may be just (r. 2). 

Where in an action any person has been improperly or Misjoinder 
unnecessarily joined as a co-plaintiff, and a defendant has set °^ piaintiff 
up a counterclaim or set-off, he may obtain the benefit thereof ^^^Ter- 
by establishing his set-off or counterclaim as against the parties claim set 
other than the co-plaintiff so joined, notwithstanding the mis- "P- 
joiner of such plaintiff or any proceeding consequent thereon 

(r.3). 

All persons may be joined as defendants against whom the Joinder of 
right to any relief is alleged to exist, whether jointly, severally, ^^efendams 
or in the alternative. And judgment may be given against daim%int, 
such one or more of the defendants as may be found to be several, or* 

in alterna* 
* Dhormasjee v. Grey, 52 L.J. Q.B. 192. tive. 
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liable, according to their respective liabilities, without an; 

amendment (r. 4). 
Defendant It shall not be necessary that every defendant shall be inter 
not wholly ested as to all the relief prayed for, or as to every cause 
interested, action included in any proceeding against him ; but the Cour 

or a judge may make such order as may appear just to preven 

any defendant from being embarrassed or put to expense b; 

being required to attend any proceedings in which he may hav 

no interest (r. 5). 
Defendants The plaintiff may, at his option, join as parties to the sam^ 
hablesever- action all or any of the persons severally, or jointly and severall; 
jointly and liable OH any one contract, including parties to bills of exchang 
severally, and promissory notes (r. 6). 

P?y^ Where the plaintiff is in doubt as to the person from whon 

1 . - ' - he is entitled to redress he may, in such manner as hereinafte 

Joinder of .• j i_ •!_ j i_ • 1 j • • 

two de- mentioned, or as may be prescribed by any special order, joii 
fendante two or more defendants, to the intent that the question as t' 
^**^ff • '^'^^^^' ^^ ^"y» ^^ ^^ defendants is liable, and to what extent 
doubt! ^ ^ay be determined as between all parties (r. 7). 

A plaintiff who joined several defendants in the alternativ 

would run the risk of having to pay the costs of those agains 

whom he did not succeed, in the event of being successfu 

against some or one only of the defendants so joined.* 

Misjoinder No cause or matter shall be defeated by reason of the mis 

joii^r of jomder or non-joinder of parties, and the Court may in ever 

parties. cause or matter deal with the matter in controversy so far a 

regards the rights and interests of the parties actually before i1 

The Court or a judge may, at any stage of the proceeding* 

either upon or without the application of either party, and o\ 

such terms as may appear to the Court or a judge to be just y orde 

that the names of any parties improperly joined, whether a 

plaintiffs or as defendants, be struck out, and that the names 

any parties, whether plaintiffs or defendants, who ought to hav 

been joined, or whose presence before the Court may be neces 

sary in order to enable the Court effectually and completely t< 

adjudicate upon and settle all the questions involved in th 

cause or matter, be added (Order 16, r. 1 1). 

Adding No person shall be added as a plaintiff suing without a nex 

parties. friend, or as the next friend of a plaintiff under any disability 

without his own consent in writing thereto. Every party whos 

name is so added as defendant shall be served with a writ c 

summons or notice in manner hereinafter mentioned, or in sucl 

manner as may be prescribed by any special order, and th< 

* As to the practice in the Chancery Division see Child v. Stenning, 
Ch. D. 69s : 46 LJ. Ch. 525: 7 Ch. D. 413 : 47 LJ. Ch. 371. 
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proceedings as against such party shall be deemed to have 
begun only on the service of such writ or notice (Order 16, 
r. 11). 

Any application to add or strike out or substitute a plaintiff When ap 
or defendant may be made to the Court or a judge at any time plication 
before trial by motion or summons, or at the trial of the action ^^^^ 
in a summary manner (r. 12). 

In case of the marriage, death, or bankruptcy, or devolution Change 
of estate by operation of law, of any party to a cause or matter, ^jani^ie' 
the Court or a judge may, if it be deemed necessary for the death, &' 
complete settlement of all the questions involved, order that the 
husband, personal representative, trustee, or other successor in 
interest, if any, of such party be made a party, or be served with 
notice in such manner and form as hereinafter prescribed, and 
m such terms as the Court or judge shall think just^ and shall 
make such order for the disposal of the cause or matter as may 
be just (Order 17, r. 2). 

Subject to the following rules of this order, the plaintiff may joinder c 
unite in the same action several causes of action, but if it several 
appear to the Court or a judge that any such causes of action <^"ses of 
cannot be conveniently tried or disposed of together, the Court 
or judge may order separate trials of any of such causes of 
action to be had, or may- make such other order as may be 
necessary or expedient for the separate disposal thereof (Order 
18, r. i). 

No cause of action shall, unless by leave of the Court or a By leave 
judge, be joined with an action for the recovery of land, except °"ly ^" 
daims in respect of mesne profits, or arrears of rent, or double recovery^ 
value in respect of the premises claimed, or any part thereof, land, 
and damages for breach of any contract under which the same 
or any part thereof are held, or for any wrong or injury to the 
premises claimed (r. 2). 

Claims by a trustee in bankruptcy as such shall not, unless by claim by 
leave of the Court or a judge, be joined with any claim by him trustee, 
in any other capacity (r. 3). By ^^ 

Claims by or against husband and wife may be joined with against 
claims by or against either of them separately (r. 4). husband 

Claims by or against an executor or administrator as such ^" ^^ ^' 
may be joined with claims by or against him personally, pro- against 
vided the last-mentioned claims are alleged to arise with re- executor, 
ference to the estate in respect of which the plaintiff or 
defendant sues or is sued as executor or administrator (r. 5). 

Claims by plaintiffs jointly may be joined with claims by J°^"Jj^^"^ 
them or any of them separately against the same defen- claims, 
dant (r. 6). 
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The last three preceding rules shall be subject to rules I, 8, 
and 9 of this Order (r. 7). 
Applica- Any defendant alleging that the plaintiff has united in the 
tion to same action several causes of action which cannot be con- 
clahns. veniently disposed of together, may at any time apply to the 
Court or a judge for an order confining the action to such of 
the causes of action as may be conveniently disposed of to- 
gether (r. 8). 
Order to be If, on the hearing of such application as in the last preceding 
made if rule mentioned, it shall appear to the Court or a judge that 
™™'^'^"f the causes of action are such as cannot all be conveniently dis- 

convenient. 1 r 1 1 /^ • 1 1 r \ 

posed of together, the Court or judge may order any of such 
causes of action to be excluded, and consequential amendments 
to be made, and may make such order as to costs as may be 
just (r. 9). 

Third Party Procedure. 

Leave to A defendant who claims to be entitled to contribution or 

serve third indemnity over against any person not a party to the action, may 

noti^^ by leave of the Court or judge issue a notice, called a "third 

party notice," to that effect, stamped with the seal with which 

writs of summons are sealed. A copy of the notice must be 

filed with the proper officer and served on the person according 

to the rules relating to the service of writs of summons. 

Contents of The notice must state the nature and grounds of the claim, 

notice. and must, unless otherwise ordered by the Court or a judge, be 

served within the time limited for delivering his defence. 
Form of ^^^ action may be in the form or to the effect of the form 
notice. No. I in Appendix B, to the R. S. C. 1883, with such varia- 
tions as circumstances may require, and therewith must be 
served a copy of the statement of claim, or if there be no state- 
ment of claim, then a copy of the writ of summons in the action 
(Order 16, r. 48).* 
Appear- ^^ ^ person not a party to the action, who is served as men- 

ance by tioned in rule 48, and called the " third party," desires to 
third dispute the plaintiff's claim in the action as against the defen- 

P*^^' dant on whose behalf the notice has been given, or his own 

» As to decisions on the corresponding rule of R.S.C. 1875, ^^^ Bower v. 
Hartley, i Q.B. D. 652 ; Swansea Shipping Co. v. Duncan, i Q.B. D. 644 ; 
45 LJ. Q.B. 638 ; Horwell v. London Omnibus Co. 2 Ex. D. 365, 369 : 4 : 
LJ. Ex. 700 ; Benecke v. Frost, i Q.B. D. 419 : 45 L.J. Q.B. 693 ; Fowler 
V, Knoop, 36 L.T. N.S. 269 : Weekly Notes, 1877, p. 68 : also Jud. Act, 1876, 
s. 24 (3) ; The Yorkshire Waggon Co. v. Newport Coal Co. 5 Q B. D. 268 ; 
49 L.J. Q.B. 527 ; De Hart v. Stevenson, i Q.B. D. 313 : 45 L.J. Q.B. 5755 
Williams v, S.E.R. Co. 26 W.R. 352 ; Norris v, Beazley, 46 L.J. C.P. 513. 
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liability to the defendant, the third party must enter an ap- 
pearance in the action within eight days from the service of 
the notice. In default of his so doing, he shall be deemed to Default of 
admit the validity of the judgment obtained against such de- t^i"^ party 
fendant, whether obtained by consent or otherwise, and his own fudl^^ent 
liability to contribute or indemnify, as the case may be, to the against de- 
extent claimed in the third party notice. Provided always, that fendant. 
a person so served and failing to appear within the said period 
of eight days, may apply to the Court or a judge for leave to 
appear, and such leave may be given upon such terms^ if any^ as 
the Court or judge shall think fit (Order 16, r. 49). 

Where a third party makes default in entering an appearance judgment 
in the action, in case the defendant giving the notice suffer by default 
judgment by default, he shall be entitled at any time, after p^J^y^^^^ 
satisfaction of the judgment against himself, or before such defendant. 
satisfaction by leave of the Court or a judge, to enter judgment 
against the third party, to the extent of the contribution or 
indemnity claimed in the third party notice ; provided that it 
shall be lawful for the Court or a judge to set aside or vary such 
judgment upon such terms as may seem just (r. 50). 

Where a third party makes default in entering an appearance Default by 
in the action, in case the action is tried and results in favour ^^"^^ party, 
of the plaintiff, the judge who tries the action may, at or after t^'success- 
the trial, enter such judgment as the nature of the case may ful subse- 
require for the defendant giving the notice against the third quently. 
party; provided that execution thereof be not issued without 
leave of the judge until after satisfaction by such defendant of 
the verdict or judgment against him. And if the action is 
finally decided in the plaintiff's favour, otherwise than by trial, 
the Court or a judge may, on application by motion or summons, 
as the case may be, order such judgment as the nature of the 
case may require to be entered for the defendant giving the 
notice against the third party at any time after satisfaction 
by the defendant of the amount recovered by the plaintiff 
against him (r. 51). 

If a third party appears pursuant to the third party notice, Trial of 
the defendant giving the notice may apply to the Court or a questions 
judge for directions, and the Court or judge, upon the hearing defendant" 
of such application, may, if satisfied that there is a question and third 
proper to be tried as to the liability of the third party to make pa^y. 
the contribution or indemnity claimed, in whole or in part, order 
the question of such liability, as between the third party and 
the defendant giving the notice, to be tried in such manner, at 
or after the trial of the action, as the Court or judge may 
direct; and, if not so satisfied, may order such judgment as the 
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nature of the case may require to be entered in favour of the dei 
fendant giving the notice against the third party (Order i6, r. 52 
Leave to The Court or a judge, upon the hearing of the applicatio 
third party mentioned in rule 52, may, if it shall appear desirable to do 
actfon^or S^ve the third party liberty to defend the action, upon sucri 
appear at terms as may be just, or to appear at the trial and take sucli 
trial. part therein as may be just, and generally may order such pro- 

ceedings to be taken, documents to be delivered, or amendments 
to be made, and give such directions as to the Court or judg-e 
shall appear proper for having the question most conveniently 
determined, and as to the mode and extent in or to which the 
third party shall be bound or made liable by the judgment \n 
the action (r. 53). 
Costs. The Court or a judge may decide all questions of costs, as 

between a third party and the other parties to the action, and 
may order any one or more to pay the costs of any other or 
others, or ^\\^ such direction as to costs as the justice of the 
case may require (r. 54)/ 
Notice to Where a defendant claims to be entitled to contribution or 
co-defend- indemnity against any other defendant to the action, a notice . 
^ A'^^d^^*^ may be issued, and the same procedure shall be adopted, for 
party. the determination of such questions between the defendants as 
would be issued and taken against such other defendant, if such 
last-mentioned defendant were a third party; but nothing herein 
contained shall prejudice the rights of the plaintiff against any 
defendant in the action (r. 55). 
Third party Under the annulled Rules of Court, 1875, it was held, and 
costs. the rules do not appear to affect the decision, that the High 

Court has jurisdiction to order a third party to pay to the 
unsuccessful defendant the costs payable by such defendant 
to the plaintiff. Those costs are costs of proceedings which 
are in the discretion of the Court, and consequently there is 
no appeal, by reason of section 49 of the Judicature Act, 1873, 
against an order dealing with them.** 

A defendant may be ordered to pay the costs of a third party 
in an action which has been settled.® 

* This rule seems intended to meet a decision to the effect that no power 
was given to impose terms as to the payment of costs of a party who had 
been brought in upon an application under the old rule which corresponds 
with the present r. 52 ; Yorkshire Waggon Co. v. Newport Coal Co. 5 Q.B. 
D. 268 : 49 L.J. Q.B. 527 ; but see also r. 53. 

^ Hornby v. Cardwell, 8 Q.B. D. 329 : 51 L.J. Q.B. 89; see also Jud. 
Act, 1873, s. 24 (3) ; Howard v. Lovegrove, L.R. 6 Ex. 43 : 40 L.J. Ex. 13. 

*' Dawson v. Shepherd, 49 L.J. Ex. 529 ; contra Yorkshire Waggon Co. v. 
Newport Coal Co. 5 Q.B. D. 268 : 49 L.J. Q.B. 527 ; see also Witham v. Vane, 
42 L.T. N.S. 686 : 44 L.T. N.S. 718. 
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^^«=^| CHAPTER XIV. 

^^M COSTS OF VARIOUS MATTERS WHICH DO NOT DEPEND 
"^ ^f UPON THE EVENT OF THE ACTION. 

The Court or a judge has an absolute discretion as to the Amend- 
^*g costs of amending any indorsement or pleading. ments. 

Thus by Order 28, r. i : " The Court or a judge may at any indorse- 
itage of the proceedings allow either party to alter or amend his ™e"^s and 
indorsement or pleadings in such manner and on such terms as ^^^ ^^^ 
may be just, and all such amendments shall be made as may be amended 
necessary for the purpose of determining the real questions in ^v^"^ ^^}^^ 
controvo^ between the parties." at anytime. 

By rule 2 : " The plaintiff may without any leave amend his Plaintiflf 
statement of claim whether indorsed on the writ or not, once at ^^y amend 
any time before the expiration of the time limited for reply, and ouUeave, 
before replying, or where no defence is delivered, at any time or within 
before the expiration of four weeks from the appearance of the ^^^ weeks 
defendant who shall have last appeared/* defence.^ 

By rule 3 : ** A defendant who has set up any counterclaim or Defendant 
sct-ofF may without any leave amend such counterclaim or set- may amend 
off at any time before the expiration of the time allowed him counter- 

claim witii" 

for answering the reply, and before such answer or in case there out leave 
be no reply, then at any time before the expiration of twenty- 
eight days from defence." 

By rule 13 : " The costs of and occasioned by any amendment Costs of 
made pursuant to rules 2 and 3 of this Order shall be borne by ^^end- 
the party making the same, unless the Court or a judge shall "^^"^' 
otherwise order." 

By rule 4 : " Where any party has amended his pleading under Amend- 
either of the last two preceding rules, the opposite party may ment may 
within eight days after the delivery to him of the amended ^i^^Ia 
pleading apply to the Court or a judge to disallow the amend- 
ment or any part thereof, and the Court or judge may, if 
satisfied that the justice of the case requires it, disallow the 
same or allow it, subject to such terms as to costs or otherwise as 
may be just!' Rule 5 allows counter amendments to be made. 
By rule 6 : "In all cases not provided for by the preceding m^^ts^ay 
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be made at rules of this Order, application for leave to amend may be made 
tenns^as to ^^ either party to the Court or a judge or to the judge at the 
costs. trial of the action, and such amendment may be allowed upon 

suck terms as to costs or otherwise as may seem just." 
General By rule 12 : "The Court or a judge may at any time and on 

power to shqIi terms as to costs or otherwise as the Court or judge may 
upon terms think just, amend any defect or error in any proceedings, and 
as to costs, all necessary amendments shall be made for the purpose of 
determining the real question or issue raised by or depending - 
on the proceedings.** 
Power to The terms upon which in some cases a judge allow an amend- 
award ment might be upon payment of a lump sum in lieu of costs, 
lump sum xhe power to make such an order is given by Order 65, r. 23, 
coste.^ which provides that " upon interlocutory applications, where the 
Court or a judge shall think fit to award costs to any party, the 
Court or judge may by the order direct payment of a sum in 
gross in lieu of taxed costs, and direct by and to whom such 
sum in gross shall be paid." 
Amend- With regard to striking out or amending any indorsement or 

ment of un- pleading on the ground that it is unnecessary, scandalous, &c., 
orscandd- ^^ ^^ provided by Order 19, r. 27 that " The Court or a judge may 
ous plead- at any stage of the proceedings order to be struck out or 
ings. amended any matter in any indorsement or pleading which may 

be unnecessary or scandalous, or which may tend to prejudice, 
embarrass, or delay the fair trial of the action ; and may in any 
Costs. such case, if they or he shall think fit, order the costs of the 

application to be paid as between solicitor and client." 
Costs of By Order 65 , r. 27, regulation 3 1 , *' where the plaintiff is directed 

amend- to pay to the defendant the costs of the cause, the costs occa- 
plaintift^ sioned to a defendant by any amendment of the plaintiffs 
where ' pleadings shall be deemed to be part of such defendant's costs 
plaintiff in the cause (except as to any amendment which shall appear 
pays costs. ^^ j^^^^ \i^^n rendered necessary by the default of such defen- 
dant) ; but there shall be deducted from such costs any sum 
which may have been paid by the plaintiff according to the 
course of the Court at the time of any amendment." 
Costs of un- And by regulation 32, where upon taxation a plaintiff who 
necessary j^^s obtained a judgment with costs is not allowed the costs of 
men^by ^'^Y amendment of his pleadings on the ground of the same 
plaintiff, having been unnecessary, the defendant's costs occasioned by 
where guch amendment shall be taxed, and the amount thereof 
uivTc^ts deducted from the costs to be paid by the defendant to the 
^^ * plaintiff." 

m^Tof ^y Order 28, r. 1 1 : " Clerical mistakes in judgments or orders, 

clerical or errors arising therein from any accidental slip or omission, 

mistakes. 
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lay at any time be corrected by the Court or a judge on 
lotion or summons without an appeal." 

An amendment is generally allowed only "on payment of Terms 
:osts." The payment of the costs of the amendment is a con- "P°" ^^^^^ 
lition precedent, which must be fulfilled ; and formerly if the ^^"^ " 
party proceeded without paying them, the proceedings were set generally 
aside for irregularity.* It is optional for the party to act upon allowed. 
or abandon the order.* 

When an amendment is allowed during the course of a cause What costs 
"on payment of costs" it^ means the costs really and substan- ^^^*^^'*^^* 
tially occasioned by the amendment. In taxing such costs, 
therefore, the master will allow the proper costs of all such 
proceedings as have been rendered useless by reason of the 
amendment. The costs of proceedings, as amended, are costs 
in the cause as if they had been originally framed as amended.'' 

In other words, the costs of an amendment are the costs 
anterior or prior to the amendment and include all costs which 
have been thrown away by reason of the amendment ; but the 
costs consequent on and subsequent to the amendment depend 
upon the result of the action, i,e.^ are costs in the cause. 

In one case, before the Judicature Acts, it was decided that a 
party was not entitled to the costs of an amendment at the trial 
where it appeared that he had not been misled by the pleading 
as to the matter in dispute.** 

If a party who has obtained an order for leave to amend does Period dur- 
lot amend within the time limited for that purpose by the o^^^^o^^ 
)rder, or if no time is limited then within fourteen days from amend is in 
he date of the order, such order to amend shall on the expira- force, 
ion of such limited time as aforesaid, or of such fourteen days, 
s the case may be, become ipso facto void unless the time is 
xtended by the Court or a judge (Order 28, r. 7). 

By Order 20, r. i, sub-clause E, where the plaintiflf delivers a Costs of 
tatement of claim without being required to do so, or the de- """^fate- 
endant unnecessarily requires such statement, the Court or a ment of 
udge may make such order as to the costs occasiojied thereby as claim and 
hall be just, if it appears that the delivery of a statement of "^^^^s. 
:laim was unnecessary or improper. 

But a statement of claim must state specifically the relief ^^^*?^ 
"vhich the plaintiff claims, either simply or in the alternative, be?tated 
md it is not necessary to ask for general or other relief, which specifically 

in claim. 

* Wall V, Lyon, 9 Bing. 41 1 ; Levy v. Drew, 5 D. & L. 387. 
^ Pugh V, Kerr, 5 M. & W. 164. 
' Dax, 106. 

^ St Losky V, Green, 30 LJ. C.P. 19 : 9 C.B. N.S. 370; Buckland v. 
Johnson, 23 L.J. C.P. 204. 

K 
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Costs 

where facts 
not pro- 
perly 
denied or 
admitted. 



for direc- 
tions. 



may- always be given as the Court or a judge may think just, to 
the same extent as if it had been asked for. 

The same rule applies to any counterclaim made or relief 
claimed by the defendant in his defence (Order 20, r. 6). 

By Order 21, r. 9, where the Court or a judge shall be of 
opinion that any allegations of fact denied or not admitted by 
the defence ought to have been admitted, the Court or judge 
may make such order as shall be just with respect to any extra 
costs occasioned by their having been denied or not admitted.* 
f'^th^ "^ d ^ further and better statement of the nature of a claim or 
beuer^par- defence, or further and better particulars of any matter stated 
ticulars of in any pleading, notice, or written proceeding, requiring particu- 
pleadings j^j-g^ jy^^Ly in all cases be ordered upon such terms as to costs and 
notices. Otherwise as may be just (Order 19, r. 7). 

Summons ^7 0^^^^ 30, r. I, in every cause oi" matter one general 
summons for directions may be taken out at any time by any 
party wuth respect to the following matters and proceedings : — 
particulars of claim, defence, or reply, statement of special case, 
discovery (including interrogatories), commissions and exami- 
nations of witnesses, mode of trial (including proceedings in 
lieu of demurrer, trial on motion for judgment, and reference), 
place of trial, and any other matter or proceeding in the cause 
or matter previous to trial. 

By rule 2, such summons for directions shall be a summons 
returnable in not less than four days, in the Form No. 3 in Ap- 
pendix K, with such variations as circumstances may require, 
and shall be addressed to and served upon all such parties to 
the cause or matter as may be affected thereby. The applicant 
shall, so far as practicable, include in the summons all or as many 
of the above-mentioned matters and proceedings as, having 
regard to the nature of the cause or matter, can conveniently be 
dealt with by the order and directions of the Court or judge. 
Upon the hearing of the summons, any party to whom the 
summons is addressed shall be at liberty to apply for any order 
or directions as to any of the above-mentioned matters or pro- 
drrections. ceedings which he may desire, and thereupon, after giving 
notice to such parties (if any) as the Court or judge may direct, 
any order may be made, and all necessary directions given, as 
to all or any of such matters and proceedings as may be just, 
whether applied for or not : such order shall be in the Form 
No. 4 in Appendix K, with such variations as circumstances 
may require. 



When re 
tumable. 

Form. 



Applica- 
tion by- 
opposite 
party for 



' As to costs of amending or striking out unnecessary pleadings see ante 
p. 128, and Order 19, r. 27 ; Order 65, r. 27 (31). 
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By rule 3, if, upon any other application as to any of the costs of 
above-mentioned matters or proceedings, it shall appear to the unneces- 
Court or judge that the application is one that could and ought ^^^ ^PP^^" 
to have been included in or made upon the general summons 
for directions, such application shall be granted only at tJie costs of 
the party making the same. 

The costs of applications to extend the time for taking any costs of 
proceedings are in the discretion of the taxing officer, unless appiica- 
the Court or judge shall have specially directed how the costs {e^d dme 
are to be paid or borne. The taxing officer shall not allow the 
costs of more than one extension of time unless he is satisfied 
that such extension was necessary and could not with due 
diligence have been avoided (Order 65, r. 27 (24) ). 

The costs of a summons to extend time are not to be allowed 
in cases to which rule 8 of Order 64* applies, unless the party 
taking out such summons has previously applied to the opposite 
party to consent, and he has not given a consent, to a sufficient 
extension of time, or the taxing officer shall consider there was 
a good reason for not making such application. In case the 
taxing officer shall not allow the costs of such summons, and 
shall consider that the party applying ought to pay the costs of 
any other party occasioned thereby, he may direct such pay- 
ment or deal with such costs in the manner provided by Regu- 
lation 21 {ibid). 

Where any of the parties to a summons fail to attend, whether Non- 
upon the return of the summons or at any time appointed for attendance 
the consideration or further consideration of the matter, the ^o^s^at 
judge may proceed ex parte^ if, considering the nature of the chambers. 
case, he think it expedient so to do ; no affidavit of non- 
attendance shall be required or allowed, but the judge may 
require such evidence of service as he may think just (Order 54, 
r. 5). 

Where the judge has proceeded ex parte^ such proceeding Costs 
shall not in any manner be reconsidered in the judge's chambers, where no 
unless the judge shall be satisfied that the party failing to attend or ^ch^!^^^ 
was not guilty of wilful delay or negligence ; and in such case gence in 
the costs occasioned by his non-attendance shall be in the attending 
discretion of the judge, who may fix the same at the time, and summons. 
direct them to be paid by the party or his solicitor before he 

shall be permitted to have such proceeding reconsidered, or 

make such other order as to such costs as he may think just 

(Order 54, r. 6). 

* This rule provides that the time for delivering, amending, or filing any 
pleading, answer, or other document may be enlarged by consent in writing 
^thout application to the Court or a judge. 

K 2 
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Costs of Where a proceeding in chambers fails by reason of the noi 

non-attend- attendance of any party, and the judge does not think it e^ 

sumnions. P^^ient to proceed ex parte, the judge may order such a 

amount of costs (if any) as he shall think reasonable to be pai 

to the party attending by the absent party or by his solicitc 

personally (Order 54, r. J), 

Under the old practice it was also held that a judge ha 

power to fix the amount of costs at once of an application i 

chambers to make an order for an amendment.* 

Party not Where any party appears upon any application or proceedir 

interested in Court or at chambers, in which he is not interested, or upc 

appeanng ^hich, according to the practice of the Court, he ought not 1 

bers. attend, he is not to be allowed any costs of such appearance ui 

less the Court or judge shall expressly direct such costs to b 

allowed (Order 65, r. 27 (23) ).^ 

Costs of ^^^ costs of setting aside any process or proceeding fc 

setting irregularity is in the discretion of the Court or judge, under th 

aside pro- provisions of Order 65, r. i. By the old practice, if the sunr 

for irre^- mons to Set aside proceedings on the ground of irregularity di 

larity. not ask for costs, the party who took out the summons migt 

not get them. But now when a summons is taken out to se 

aside any process or proceeding for irregularity " witk costs, 

and the summons is dismissed generally without any specia 

direction as to costs, it is to be understood as dismissed witl 

costs (Order 70, r. 4). 

It would seem that, if the judge refused to give costs, th( 
successful party would not be entitled to appeal from sud 
refusal, inasmuch as such an appeal would be from an order as 
to costs, which by law are left to the discretion of the judge 
within the meaning of section 49 of the Judicature Act, 1873. 

No application to set aside any proceeding for irregularity is 
to be allowed unless made within reasonable time, nor if the 
party applying has taken any fresh step after knowledge of the 
irregularity (Order 70, r. 2). 

* Collins V. Aaron, 6 Dowl. 423 : 4 Bing. N.C. 233 ; as to costs of pro- 
ceedings at Chambers not certified for, see Mann v, Harbord, L.R. 5 Ex. 17 • 
39 L.J. Ex. 27. 

^ See remarks of Jessel MR, in Sharp v. Lush, 10 Ch. D. 473, as to the 
practice in the Chancery Division. 
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CHAPTER XV. 

COSTS OF MISCELLANEOUS MATTERS. 

The expenses of producing and proving all such documents as Proof of 
are necessary to support any issue or issues upon which a party ^o^^"™^^^^' 
las succeeded will be allowed to him on taxation as between 
party and party. In order to lessen the costs of such proof, 
provision is made by the Rules of Court for the admission by 
either party of any documents. 

Thus Order 32, r. 2, provides that either party may call P^^ts of 
upon the other party to admit any document, saving all just documents 
exceptions ; and in case of refusal or neglect to admit, after such after notice 
notice, the costs of proving any such document shall be paid by to admit, 
the party so neglecting or refusing, whatever the result of the 
cause or matter may be, unless at the trial or hearing the Court 
or a judge shall certify that the refusal to admit was reasonable; 
and no costs of proving any document shall be allowed unless 
such notice be given, except where the omission to give the notice 
is, in the opinion of the taxing officer, a saving of expense.* 

And by rule 7, an affidavit of the solicitor or his clerk of the Evidence 
signature of any admissions made in pursuance of any notice to 0/ aumis- 
admit documents or facts, shall be sufficient evidence of such ^^^°' 
admissions, if evidence thereof be required. 

The above-mentioned rule 2 is in substance the same as 
section 117 of the Common Law Procedure Act, 1852. Under 
that.section it has been decided that a party who is called upon 
to admit the authority by which documents mentioned in the 
notice were written, might reject the whole, and having done 
so, and having obtained a verdict in his favour, the other party 
who proved these documents at the trial had no right to the 
costs of such proof under the section in question. It seems also 
that each admission sought is to be treated as a separate part 

* See Appendix B, form 11, for form of notice to admit documents ; also 
J^f Dayv. Vinson, 33 L.J. Ex. 171. 



1 34 Costs of a Common Law Action. 

of the notice.* The section also applies to writs of inquiry aa 
inquisitions of any kind.** 

If one party applied under that section to the other to adm 
documents, all that he had a right to ask was that the du 
execution of the document should be admitted. If he aske 
at the time for an admission of the authority by which the 
were written, the party called on to make the admission w= 
not bound to do so. The party tendering the admission w- 
bound to take care that he did not ask too much.° 
Costs of By Order 32, r. 9, if a notice to admit or produce compris 
notice to documents which are not necessary, the costs occasioned thereb 
produce'^ shall be borne by the party giving such notice.<^ 
unneces- It may also here be stated that, where notice to produ- 
sary docu- documents has been given in accordance with the Form No. ~ 
in Appendix B, which may be varied as circumstances requii: 
Notice to an affidavit of the solicitor or his clerk of the service of sue 
documents ^^tice and of the time when it was served, with a copy of tl 
* notice to produce, is, under Order 32, r. 8, in all cases sufficie 
evidence of the service of the notice and of the time when 
was served. 

The notice to admit or produce documents should be give 
a reasonable time before trial ; and to entitle the party to th 
costs of proving the documents, it must include documeiL- 
whether in the custody or control of the parties or in the hanc 
of third parties who will not part with the custody of them. 
To what Rule 2 would extend to every document which a party piu 
documents pQg^s to adduce in evidence, and is not confined to documen 
^^ ' in his custody or control.® It would also seem to include 
foreign judgment.^ 

A party who proposes to adduce in evidence a document s 
the trial was, it seems, bound in every case, in order to. entitle hinc 
self to the costs of proving it, to give a notice to admit, so ^ 
to afford the other party an opportunity of admitting it, no 
withstanding that the document is put in issue on the pleadings 

* Oxford, &c. R. Co. v. Scudamore, i H. & N. 666. 

^ Reg. Gen. Hil. Term, 1853, r. 30. 

c Oxford, &c. R. Co. v, Scudamore, i H. & «N. 666 per Pollock CB. s 
p. 688 ; see also Wilkes v. Hopkins, i CB. 737 ; Freeman v. Steggall, i 
Q.B. 202 : 19 L.J. Q.B. 18 ; Vane v, Whittington, 2 Dowl. N.S. 757 
Sharpe v. Lamb, 1 1 Ad. & E. 805. 

d As to notice to produce documents and costs of copies taken, see Oxda 

31 J r. 15. 

** Rutter V. Chapman, 8 M. & W. 388 decided on Rule 20 of Hil. Tern 
4 Will. iv. an analogous rule to the present Rule 2 of Order 32. 

^ Smith V. Bird, 3 Dowl. 641. 

s Spencer v. Baroiigh, 9 M. & W. 425 : 11 L.J. Ex. 378. 
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and this even though the solicitor on the other side upon appli- 
cation had refused to admit the document upon the ground that 
it was a forgery. 

It may be noticed, however, that the provisions of Order 32, 
T. 2, as to giving notice to admit are in general imperative, but 
that it need not be given in cases where in the opinion of the 
master the omission to give the notice is a saving of expense.* 

The costs of proving a document which has been rejected at 
the trial will not be allowed upon taxation.** 

The master on taxation will allow the expenses of witnesses Expenses 
Avho produce documents in Court when the original documents ^^^^^"5^^ 
are necessary to be given in evidence ; also when they are in original"^ 
the possession of a third person who will not permit them to be document 
taken out of his possession.^ allowed. 

The expense of stamping documents for the purpose of Expenses 
rmaking them evidence cannot be allowed on taxation between of stamping 

^ - , , documents. 

party and party.* 

It is somewhat doubtful whether the expenses of procuring Expenses 
secondary evidence of a document which has been destroyed by P^ proc^r- 
the negligence of a party or his agent would be allowed. Thus, 3!^ e>d^ 
in an action on a bill of exchange, where the plaintiff called two dence of 
wtnesses to prove the contents of the bill which had been documents. 
destroyed by the carelessness of the plaintiff's solicitor's clerk, the 
master disallowed these expenses on the ground that they were 
caused by the negligence of the plaintiff's agent. The Court of 
Exchequer, however, were divided in opinion as to whether such 
expenses should be allowed, so that the application to review the 
master's taxation dropped.® 

It would also seem that the costs of copies of important docu- Costs of 
ments, maps, or plans, which have been prepared for the use of copies of 
the judge and jury, will be allowed ;' subject, however, to this mTps"©"^^ 
that they were necessary, and that it was reasonable for them to plans for 
be prepared.8 P^ of 

A charge for copies of papers delivered for the use of the jJJr^when 
judge at the trial will also be allowed ; for it is provided by allowed. 
Order 36, r. 30, that the party entering the trial shall deliver to Copies of 

pleadings 
' As to old practice see Reg. Gen. Hil. Term, 1853, r. 30. for Judge. 

* Bagnall v. Underwood, ii Price 510 ; Phillips v. Harris, i Car. & M. 
492 ; Doe d. Peters v. Peters, i Car. & K. 279 ; Freeman v, Rosher, 6 D. & 
L. 517 : 18 L.J. Q.B. 105. 

^ Dax 266. 

* Ibid. 267. 

* Matthews v, Livesey, 24 L.J. Ex. 252 : 11 Ex. 221. 
' Dax 267. 

* See Holmes v. Holmes, 2 Bing. 75 : 9 Moo. 158, as to allowance for 
plans used by the Court, 
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the proper officer two copies of the whole of the pleadings, one 

of which shall be for the use of the judge at the trial. Such 

copies shall be in print, except as to such parts (if any) of the 

documents as are by these rules permitted to be written.* 

Admission ^y Order 32, r. 4, any party may, by notice in writing, at 

of facts re- any time not later than nine days before the day for which 

ferred to in notice of trial has been given, call on any other party to admit, 

for the purposes of the cause, matter, or issue only, any specific 

fact or facts mentioned in such notice.** And in case of refusal 

or neglect to admit the same within six days after service of 

such notice, or within such further time as may be allowed by 

the Court or a judge, the costs of proving such fact or facts 

shall be paid by the party so neglecting or refusing, whatever 

the result of the cause, matter, or issue may be, unless at the 

trial or hearing the Court or a judge certify that the refusal to 

admit was reasonable, or unless the Court or a judge shall at 

any time otherwise order or direct. 

Effect of Provided that any admission made in pursuance of such 

admission, notice is to be deemed to be made only for the purposes of the 

particular cause, matter, or issue, and not as an admission to be 

used against the party on any other occasion, or in favour of 

any person other than the party giving the notice. 

Provided also, that the Court or a judge may at any time 
allow any party to amend or withdraw any admission so made 
on such terms as may be just. 

The object of rule 4 is, of course, to save a party being put to 
the expense of proving facts which the other party may reason- 
ably be expected to admit. 
Costs So also where the Court or a judge shall be of opinion that 

where facts any allegations of fact denied or not admitted by the defence 
den^eTor^ Ought to have been admitted, the Court or judge may make 
not such order as shall be just with respect to any extra costs oc- 

admitted. casioned by their having been denied or not admitted (Order 

21, r. 9). 
Costs of in- Under Order 31 either party to any cause or matter is 
spection allowed, in some cases without and in others with, the leave of 
the Court or judge, to deliver interrogatories in writing for the 
examination of any one or more of the opposite parties ;« and 
where an application is made for leave to exhibit such inter- 

* See Order 66 as to cases in which documents, &c., are to be printed, and 
as to charges to be made. 

^ 6'^(? Appendix B, form 12, as to notice to admit facts, and form 13, 
which may be varied as circumstances require, as to form of admissions of 
fact. 

c See Order 31, r. i. 
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rc^atories, the Court or judge is to take into account any offer 
which may have been made by the party sought to be inter- 
rogated, to deliver particulars, or make admissions, or to produce 
documents relating to the matters in question or any of them.* 
A party, however, who exhibits interrogatories unreasonably, 
vexatiously, or at improper length, will be made to pay in any 
event the costs occasioned by so doing. 

Thus, by rule 3, in adjusting the costs of the cause or matter, Costs of 
inquiry shall at the instance of any party be made into the pro- improperly 
priety of exhibiting such interrogatories, and if it is the opinion fnterroga? 
of the taxing officer or of the Court or judge, either with or tories. 
without an application for inquiry, that such interrogatories have 
been exhibited unreasonably, vexatiously, or at improper length, 
the costs occasioned by the said interrogatories and the answers 
thereto shall be paid in any event by the party in fault. 

Moreover, if a party who has been interrogated omits to Costs of in- 
answer or answers insufficiently, the party interrogating may sufficiently 
apply to the Court or a judge for an order requiring him to fnterroga- 
answer, or to answer further as the case may be, and an order tones, 
may be made requiring him to answer, or answer further, either 
by affidavit or by vivA voce examination.** A master has juris- 
diction to order the party who has insufficiently answered 
interrogatories to be examined vivA vocCy and to pay the costs 
occasioned by the examination in any event.^ 

Every party to a cause or matter shall be entitled, at any Notice to 
time, by notice in writing, to give notice to any other party, in produce 
whose pleadings or affidavits reference is made to any document, r^felJJ!^" o 
to produce such document for the inspection of the party giving in plead- 
such notice, or of his solicitor, and to permit him or them to i"|J or 
take copies thereof f and any party not complying with such ^ ^^^^' 
notice shall not afterwards be at liberty to put any such docu- 
ment in evidence on his behalf in such cause or matter, unless 
he shall satisfy the Court or a judge that such document 
relates only to his own title, he being a defendant to the cause 
or matter, or that he had some other cause or excuse which the 
Court or judge shall deem sufficient for not complying with 
such notice : in which case the Court or judge may allow the 
same to be put in evidence on such terms as to costs and other- 
wise as the Court or judge shall think fit (Order 31, r. 15).® 

• Rule 2. 

^ Order 31, r. 11. 

"^ Vicary v. G. N. R. Co.,9 Q.B. D. 168 : 51 LJ. Q.B. 462 ; as to power of 
Coart or judge to order production of documents on oath see Order 31, r. 14. 

^ See Appendix B, form 9, which may be varied as circumstances require. 

® As to costs of inspection and discovery under 14 & 15 Vic. c. 99, s. 6, 
and 17 & 18 Vic. c. 125, s. 50 see Republic of Peru v. Weguelin, L.R. 7 C.P. 
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But by Order 65, r. 27 (17), as to inspection of documents 
under Order 31, r. 15, no allowance is to be made for any notice 
or inspection, unless it is shown to the satisfaction of the taxing 
officer that there were good and sufficient reasons for giving^ 
such notice and making such inspection. 
Charges for With regard to the charges for taking copies of or extracts 
copies of from documents in certain cases, it is provided by regulation i_ 
in^ses^ of the above-mentioned rule 27 that : " As to taking copies c=: 
sion of documents in possession of another party, or extracts therefro 
another under rules of Court or any special order, the party entitled 
P^^^' take the copy or extract is to pay the solicitor of the par 
producing the document for such copy or extract as he may, 1 



writing, require, at the rate of 4d. per folio ; and if the solicited: 
of the party producing the document refuses or neglects ^H 
supply the same, the solicitor requiring the copy or extract J 
to be at liberty to make it, and the solicitor for the partr^ 
producing is not to be entitled to any fee in respect thereof." 
Security Then by rule 25 of Order 31 : "In every cause, or matter, the 
for costs of costs of discovery, by interrogatories or otherwise, shall, unless 
discovery, otherwise ordered by the Court or a judge, be secured in the 
first instance as provided by rule 26 of this Order, by the party 
seeking such discovery, and shall be allowed as part of his costs 
where, and only where, such discovery shall appear to the judge 
at the trial, or, if there is no trial, to the Court or a judge, or 
shall appear to the taxing officer, to have been reasonably 
asked for." 
Party seek- And by rule 26, any party seeking discovery by interroga- 
ing dis- tories shall, before delivery of interrogatories, pay into Court to 
deSt^^S. ^ separate account in the action, to be called " Security for Costs 
* Account," to abide further order, the sum of £^y and, if the 
number of folios exceeds five, the further sum of los. for every 
additional folio. 

Any party seeking discovery otherwise than by interroga- 
tories shall, before making application for discovery, pay into 
Court, to a like account, to abide further order, the sum of ^^5, 
and may be ordered further to pay into Court as aforesaid such 
additional sum as the Court or a judge shall direct. The party 
seeking discovery shall, with his interrogatories, or order for 
discovery, serve a copy of the receipt for the said payment into 
Court, and the time for answering or making discovery shall in 
all cases commence from the date of such service. 

The party from whom discovery is sought shall not be 
required to answer or make discovery unless and until the said 

352 : 41 LJ. C.P. 144 ; Hill v. Philp, 7 Ex. 232 : 21 L.J. Ex. 82 ; Stilwell 
V. Ruck, 4 H. & N. 468. 
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payment has been made. In a recent case at Chambers, 

Field y. refused to grant an application by the plaintiffs that 

security for the costs of certain interrogatories under these rules 

might be dispensed with although the other side consented, 

being of opinion that the condition was not imposed solely for 

the benefit of the party interrogated, but was intended generally 

to prevent what had been found to be a very oppressive 

system; and that the safeguard which the rules had created 

iwould be very much weakened and would gradually be totally 

destroyed if a system of consenting to its not coming into 

operation was once arrived at.* 

Provision is thus made as to the payment into Court of a sum Disposal < 
of money, to abide further order, for the purpose of putting a sum de- 
check upon the improper use of the power of interrogating. P°^^^^"' 
And rule 27 further provides that unless the Court or a judge 
shall at or before the trial otherwise order, the amount standing 
to the credit of the " Security for Costs Account " in any cause 
or matter, shall after the cause or matter has been finally dis- 
posed of be paid out to the party by whom the same was paid 
in on his request, or to his solicitor on such party's written 
authority, in the event of the costs of the cause or matter being 
adjudged to him, but, in the event of the Court or judge order- 
ing him to pay the costs of the cause or matter, the amount in 
Court shall be subject to a lien for the costs ordered to be paid 
to any other party. 

The costs of taking an office copy of an affidavit of discovery Costs of 
of documents will not be allowed on taxation ; for it is provided ^^ce copj 
by Order 65, r. 27 (54) that it shall not be necessary to take an ^^ ^^^^ 
oflSce copy of an affidavit of discovery of documents, and the copy covery noi 
delivered by the party filing it may be used as against such party, allowed. 
Formerly the costs of executing a commission to examine Costs of 
witnesses, either in this country or abroad, under the provisions commis- 
of I Will. iv. c. 22, s. 4, were, unless otherwise ordered, costs in amhie^wU 

the cause.^ nesses. 

The costs of taking the evidence of a witness under sect. 4 
were not allowed to the party taking it as costs in the cause, 
under sect. 9, unless the depositions had been used at the trial 
by the party taking it.° If a witness was so old and infirm that 
it was a prudent course to take his examination under section 4, 
but he was afterwards able to attend the trial, the plaintiff might 

» Hall V, Liardet, LJ. November 17, 1883, p. 624 : W.N. 1883 p. 176. 

^ Sec. 9 is repealed by 42 & 43 Vic. c. 59 schedule ; but sec. 4 seems still 
to be in force ; Prince v. Samo, 4 Dowl. 5. 

^ Ridley v, Sutton, i H. & C. 741 : 32 L.J. Ex. 122 ; Curling v. Robert- 
son, 13 L.J. C.P. 169 : 7 M. & G. 525. 
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be allowed the costs of the commission as well as the costs of 
the witness's attendance at the trial.* The costs of the exami- 
nation under this statute of a witness who was about to go 
abroad were disallowed as costs of the cause, where the deposi- 
tions were rendered useless by the subsequent attendance of the 
witness at the trial.^ 

So also the costs of examining a witness before a master or 
other person named in the order under i Will. iv. c. 22 were 
costs in the cause, unless otherwise ordered, either by the judge 
making the order, the judge who tried the cause, or by the 
Court.° 

Where a commission w^as taken out by a defendant to examine 
a witness abroad, but at the trial the plaintiffs counsel abandoned 
that part of the case to which the evidence under the commission 
applied, and the defendant had a verdict on that issue, it was 
held that he was entitled to the costs of the commission.*^ 

The master is to decide what costs are to be allowed,* and as 
a general rule the discretion exercised by him will not be inter- 
fered with.' 

Upon taxation of the costs of the cause the master, where 
the successful party was entitled to the costs of the examination, 
if it were taken abroad, allowed the reasonable expenses of the 
commission ; modifying the charges of the commissioners and 
payments to witnesses, if he think them unreasonable or extra- 
vagant. If the examination was under a judge's order or rule 
of Court he allowed for the application and the costs of the 
proceedings under it, such as the drawing and settling of 
interrogatories (if any), fees and briefs to counsel, where counsel 
attend the examination, the attendance of the solicitor, payments 
to witnesses, &c .« 
Examina- A general power is now given by Order 37, r. 5, to the Court 
tionofwit- or a judge in any cause or matter, where it shall appear neces- 
ord^rJfthgSary for the purposes of justice to order the examination. 
Court according to the regulations made for that purpose in the rules 
of Court, of a witness upon oath before the Court or a judge or 
any officer of the Court or any other person and at any place ; 
and the Court or judge may empower any party to the cause or 

' Duke of Beaufort v. Earl of Ashburnham, 32 L.J. C.P. 97 : 13 C B 
N.S. 598. 

^ Ridley v. Sutton supra. 

c Sec. 9. 

d Jewell V. Parr, 17 C.B. 636 ; 25 L.J. C.P. 179 ; and see. Same v. Same, 
2 C.B. N.S. 809. 

® M'Alpine v, Poles, i C. & M. 795 : 2 Dowl. 299. 

^ Cornet v. Dempsey, i Dowl. N.S. 422. 

8 Marshall 280. 
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matter to give such deposition in evidence therein on such terms, 
if any, as the Court or a judge may direct* This rule will, it is 
suggested, in effect do away with commissions under i and 2 
Will. iv. c. 22y which has just been referred to, as power is given 
to order the examination before any person and at any place, 
and would meet the case of applications for a commission either 
in this country or abroad. 

Under rule 7, any person may be ordered to attend for the Order to 
purpose of producing any writings or other documents named P^^^? *^ 
in the order which the Court or a judge may think fit to be produce 
produced, but no person will be compelled to produce any document 
writing or other document which he could not be compelled to 
produce at the trial or hearing ; and by rule 8, any person 
who wilfully disobeys an order to attend and be examined or 
produce documents, is to be deemed guilty of contempt of 
Court 

Under rule 9, any person required to attend for the purpose Conduct 
of being examined or of producing any document shall be ^^^^ ^^^ 
entitled to the like conduct money, and payment for expenses, 
and loss of time as upon attendance at a trial in Court. The 
master will therefore allow to the party entitled to these costs the 
expenses of the witnesses attending before the examiner, upon 
the same principle as if they had attended at a trial in Court 

By rule 13, if any person duly summoned by subpoena to Costs of 
attend for examination shall refuse to attend, or if, having '^^[^^^^ ^? 
attended, he shall refuse to be sworn or to answer any lawful swom,* or 
question, a certificate of such refusal, signed by the examiner, answer ar 
shall be filed at the Central Office, and thereupon the party question. 
requiring the attendance of the witness may apply to the Court 
or a judge ex parte or on notice for an order directing the 
witness to attend, or to be sworn, or to answer any question, as 
the case may be. 

By rule 14, if any witness shall object to any question which 
may be put to him before an examiner, the question so put, and 
the objection of the witness thereto, shall be taken down by the 
examiner, and transmitted by him to the Central Office to be 
there filed, and the validity of the objection shall be decided by 
the Court or a judge. 

And by rule 15, in any case under the two last preceding 
rules, the Court or a judge shall have power to order the 
witness to pay any costs occasioned by his refusal or objection. 

* See Appendix K, form 36 as to form of order for a commission ; and 
Appendix J, form 13, as to writ of commission, which may be varied as cir- 
cumstances require; Order 37, r. 6 ; see also Com. Law Proc. Act, 1854, ss. 
46, 53, 57. 
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CHAPTER XVI. 

COSTS OF MOTIONS. 

Motion for EVERY motion for a new trial or to set aside a verdict, finding, 
new trial: I Qi- judgment in every cause or matter (except where such is 
with'juiy^ assigned to the Probate, Divorce, and Admiralty division) 
to Divi- where there has been a trial thereof or of any issue therein 
sionai \j\^ a jury is to be made to a Divisional Court of the Queen's 
^°"'^' Bench Division (Order 39, r. i). 

Where But where there has been a trial without a jury such motion 

trial with- must be by way of appeal direct to the Court of Appeal. 
CoVrt^/^ Every application for a new trial is to be by notice of motion, 
Appeal, and no rule nisi^ order to show cause, or formal proceeding 
By notice ^^^er than such notice of motion is to be made or taken. The 
Rule nisi notice is to State the grounds of the application, and whether 
abolished, all or part only of the verdict or findings is complained of (r. 3). 
Amend- The notice may be amended at any time by leave of the 

ment of Court or judge upon such terms as the Court or judge may 
notice. think just (r. 5).* 
Costs. Hitherto the Court as a general rule either made absolute or 

discharged the rule nisi for a new trial with costs. 
Where new The effect of that order was that the party who succeeded on 
trial or- the second trial was entitled to the costs of the first trial, inde- 
dered. pendently of the result of the first trial, as well as to the costs 
of the rule for the new trial, as part of the costs which follow 
the event.^ There does not appear to be any provision in the 
Former R 5. C, 1 883, to alter this rule. The practice on this subject 
prac ice. ^^^ formerly different ; for if the rule for a new trial contained 
the term " costs to abide the event," the event upon which the 
costs depended was the event of the fresh trial, as to the par- 
ticular trial of which the Court had granted the rule. If the 

* The other rules of this Order deal with the length of notice to be given, 
and the grounds upon which a new trial will be granted or refused. It is 
not necessary to refer further to them, as they do not touch the question of 
costs. 

^ Field V, G. N. R., 3 Ex. D. 261 : 47 L.J. Ex. 662 ; Creen v, Wright, 2 
C.P. D. 354 : 46 L.J. C.P. 427. 
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party who had obtained a verdict at the first trial was successful 
at the second, he got his costs ; but if the event was not the 
same the costs of the first trial were thrown away.* 

It seems that where the Court were equally divided in opinion, 
neither party, unless the Court otherwise ordered, were entitled 
to the costs of the application for a new trial.* 

If the plaintiff consented to the verdict being reduced, it was 
usual for the rule nisi to be discharged, each party paying his 
own costs of the rule, but sometimes the defendant was ordered 
to pay them.*^ 

Where, under the old practice, a rule nisi was granted, the Party to 
party who had obtained it had to bespeak of the principal clerk bespeak 
of the judge who tried the cause the judge's notes, to be used notes taken 
on the argument of the rule, and pay the treasury fee of 5s. at trial. 
thereon. If the judge who tried the cause was not a judge of 
the Queen's Bench Division, a further fee of 6d. per folio had to 
be paid. If, when the case came on for argument, the notes had 
not been bespoken, or not paid for, the Court either discharged 
the rule with costs or adjourned the case, making the party in 
default pay the costs occasioned thereby.*^ 

With regard to motions generally, these are in practice either Motions 
allowed or refused with costs. Where a motion is refused with generally. 
costs or any costs are by any general or special order directed 
to be paid, the taxing officer may tax such costs without any 
order referring the same for taxation, unless the Court or a 
judge upon the application of the party alleging himself to be 
aggrieved prohibits the taxation of such costs (Order 65, 
r. 7,7 (33) ). 

If on the hearing of a motion or other application the Court Person 
or a judge shall be of opinion that any person to whom notice "oanactLn 
has not been given ought to have or to have had such notice, the may be 
Court or judge may either dismiss the motion or application, or served with 
adjourn the hearing thereof in order that such notice may be ^otion^ 
given upon such terms, if any, as the Court or judge may think 
fit to impose (Order 52, r. 6). 

Where notice had been given of a motion before the Court to Party not 
rescind a judge's order, and the parties who gave the notice did appearing 
not appear, the Court ordered them to pay the costs of the ^^ motion. 
other party who appeared to oppose the motion.* 

Where the plaintiff served an invalid notice of motion on the Party 

appearing 

» Jones V. WiUiams, L.R. 8 Q.B. 280 : 42 LJ. Q.B. 48. invdM^^^ 

*> Dansey v. Richardson, 23 LJ. Q.B. 361 : 2 E. & B. 722. 

« Vizard's Pr. of the Court in Banc. 43. 

^ Ibid. 42. 

• Berry v. Exchange Trading Co. i Q.B. D. yj : 45 L.J. Q.B. 224. 
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defendants, but failed to appear and support the motion, it has 
been held that the defendants who appeared in Court to oppose 
the motion were not entitled to their costs of so doing, for they 
were not bound to appear at all to an invalid notice.* 

In a case in the Exchequer Division it was held that where 
the Court has no jurisdiction to hear a case it has no jurisdiction 
over the costs of the application ; and that the party who 
appears must be taken to have done so simply as amicus curicB 
to point out that the Court has no jurisdiction.** But in a later 
case the Queen's Bench Division did not follow that decision, 
being of opinion that a party was obliged to appear and point 
out the absence of jurisdiction, otherwise judgment would be 
given against him if he did not do so. That being so, the 
Court had jurisdiction to some extent over the subject matter, 
viz., to hear and determine whether an appeal to the Court 
would lie or not, and therefore had jurisdiction to give costs.^ 

Costs follow the reversal of a decision of the judge at 
chambers.^ 

* Daubney v. Shuttleworth, i Ex. D. 53 : 45 L.J. Ex. 177. 

^ Brown v. Shaw, i Ex. D. 425. 

^ Great Northern Committee v. Inett, 2 Q.B. D. 284 : 46 L.J. M.C. 237. 

^ Friend v. The London, Chatham & Dover R. Co. 25 W.R. 735. 
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CHAPTER XVII. 

COSTS OF THE DAY. 

Under the old practice, where a plaintiff gave notice of trial Counter- 
and neglected to proceed to trial pursuant to such notice, or ^^?^^^ 
where he did not countermand such notice in due time, or where trial. 
after entering the cause for trial he withdrew the record, he was 
liable to the opposite party for all such costs as had been occa- 
sioned thereby ; and those costs were usually called the "costs 
of the day." Provision, however, is now made by the Rules of 
Court in respect of these matters, and the practice is to a great 
extent, if not wholly altered. Thus, under Order 36, r. 19, " No 
notice of trial shall be countermanded except by consent or by 
leave of the Court or a judge, which leave may be given subject 
to such terms as to costs, or otherwise, as may be just." 

So also, under rule 34 of the same Order, "The judge may, if Adjoum- 
he think it expedient for the interests of justice, postpone or "^.^^ ^^ 
adjourn a trial for such time, and to such place, and upon such tenns!^*^" 
terms, if any, as he shall think fit." 

Of course under this rule the judge as one of the terms 
imposed, may order the party who applies for the postponement 
or adjournment to pay the costs of the day.' 

Then again, by rule 31, "If, when a trial is called on, theNonap- 
plaintiff appears, and the defendant does not appear, the g^^J^J^^^^^ 
plaintiff may prove his claim, so far as the burden of proof lies 
upon him." And by rule 32, " If, when a trial is called on, the 
defendant appears, and the plaintiff does not appear, the defen- or ofplain- 
dant, if he has no counterclaim, shall be entitled to judgment tiff at trial, 
dismissing the action, but if he has a counterclaim, then he may 
prove such counterclaim so far as the burden of proof lies upon 
him." 

• As to what constitutes reasonable excuse for not proceeding to trial see 
Archb. Pt. (ed. 13), vol. ii. p. 1205 ; see also Pell v. Linnell, L.R. 3 C.P. 441 : 
37 L.J. C.P. 191 ; Hooper v. Bamett, 22 W.R. 575 ; Sully v. Noble, i H. & 
C. 809 : 32 L.J. Ex. 145. 

L 
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Setting A plaintiff or defendant who proceeds under these rules would 

^^^^.J"^S' obtain judgment with costs, unless the judge otherwise orders, 
fault of or if he is a plaintiff, is not deprived of his costs under section 5 
appearance of the County Courts Act, 1867 (30 & 31 Vic. c. 142). These 
at tnai. costs would necessarily include the costs of the day, which are 
part of the costs in the cause. A verdict or judgment so 
obtained may be set aside upon terms. Thus it is further pro- 
vided by rule 33 : "Any verdict or judgment obtained where 
one party does not appear at the trial may be set aside by the 
Court or a judge upon such terms as may seem fit, upon an. 
application made within six days after the trial ; such application 
may be made either at the assizes or in Middlesex." 
Costs Also by Order 65, r. 27, regulation 50, " Where a cause or 

where matter which stands for trial is called on to be tried, but cannot 
sfruck ut ^^ decided by reason of a want of parties or other defect on 
part of the plaintiff, and is therefore struck out of the paper, 
and the same cause is again set down, the defendant shall be 
allowed the taxed costs occasioned by the first setting down, 
although he does not obtain the costs of the cause or matter." 

The effect of these rules would seem to be to practically get 
rid of the questions which formerly arose under similar circum- 
stances, and which were the subject of decision — whether the 
party who was not in default, after giving notice of trial or 
entering the cause for trial, was entitled to the costs of the 
day. 
Where Formerly where the cause was made a remanet either by 

cause made consent of the parties, or by reason of pressure of business at 
pialntiiff^^ the assizes, or if it was postponed by order of the judge, or by 
formerly an order of nisiprius, neither party was liable for the costs of 
not subject the day, but they were usually made costs in the cause.* But 
the^day °^ where the cause was postponed at the instance of one of the 
parties, it was usually made a condition that that party should 
pay the costs of the day.^ Where both parties were in default 
in proceeding to trial, neither was entitled to the costs of the 
day.*^ So also where one of the parties failed to attend the 
trial which was postponed by the default of the other party in 
not procuring the attendance of a special jury, the party who 
did not attend was not entitled to the costs of the day.<* 
Costs of the The provisions of Order 36, rr. 19, 34, inter alia, apply with 
day on writ ^^ necessary modifications to an inquiry pursuant to a writ of 

of inquiry. ^ ^ • * 

* Dax, loi ; Blow v, Wyatt, 4 M. & W. 407 ; Waters v, Weatherby, 3 
Dowl. 328. 
^ Marshall, 119 ; see Sparrow v. Turner, 2 Wils. 366. 
« Marshall, 120; Morgan 2/. Fernyhough, 11 Ex. 205 : 25 L.J. Ex. 52. 
d Newton v, Chaplin, 7 C.B. 774. 
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inquiry.^ Formerly if the plaintiff did not proceed to execute 
the writ of inquiry, the defendant was entitled to the costs of 
the day ; but he had to make an affidavit of attendance and of 
expenses incurred.** 

It is somev/hat doubtful whether or not a plaintiff suing in Pauper 
forma pauperis is liable under the present practice to pay the actions. 
costs of the day, where he omits to proceed to trial pursuant to 
notice. Under the old practice,® he could be ordered to pay 
these costs. The rule under which the power to make the order 
was given is annulled en bloc with all the rules of Hil. Term, 
1853,* and then Order ^2^ r. 2 further provides that where no 
other provision is made by the Acts or the rules the present 
procedure and practice remain in force. The rules do not make 
any express provision for the payment of costs of the day by 
the pauper, nor did the rules of the Supreme Court, 1875, which 
have been annulled, and which contained a provision similar to 
the above-mentioned Order ^2^ r. 2.® It may, therefore, be that 
rule 122 of Hil. Term, 1853, is still preserved, dAihough primd 
facie annulled. 

The costs of the day when paid by the plaintiff include all What costs 
such costs as the defendant may have necessarily incurred by ^[^i^j 
reason of the notice of trial having been given. Such costs 
include the resealing of the subpoenas, the subpoenaing of wit- 
nesses and payments to them when properly made ; also refresher 
fees to counsel, when the trial of the cause is postponed to 
another term.^ In cases of importance and difficulty and where 
there was a necessity for a second consultation, the consultation 
fees to counsel and the usual attendances on them will probably 
be now allowed, if the taxing master in the exercise of his dis- 
cretion think that it is necessary and reasonable that they should 
be allowed. 

Where the defendant has to pay the costs of the day the same Where de- 
rule applies as to the payment of all costs that have been jendant 
occasioned by the delay, including similar costs as are allowed costs!* ^^^ 
to the defendant as above-mentioned for the subpoenas, wit- 
nesses, &c., and they would include also the costs of altering 
and re-entering the action for trial.8 

Subject to the discretion of the master, and unless otherwise Costs of 

•* ' the day 

• Order 36, r. 56. 

^ See Reg. Gen. Hil. Term, 1853, r. 39. 

* See Reg. Gen. Hil. Term, 1853, r. 122. 
a Appendix O (16). 

« See Note which preceded Order i of the Rules of the Supreme Court, 

1875. 
' Dax, loi. 

« Dax, 102. 

IL 2 
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mean costs ordered, where the plaintiff or defendant is ordered to pay the 

onlyf* costs of the day in town causes, it would only mean the costs of 

the last day when the action is postponed or made a remanet. 

^^ ^y^ . But at the assizes the costs of the day are not confined to the 

xVssizes iii~ 

elude the costs of the day when an action is postponed or withdrawn by 

costs of the consent, but extend to the whole assizes.* 

whole Under the old practice a defendant was not entitled to the 

D f d t ^^^^^ ^f ^ i^O'' ^s part of the costs of the day, where the plaintiff 

not entitled was nonsuited if the jury had not been sworn.** 

to costs of Where a plaintiff obtains an order under Order 36, r. 19, 

day unless countermanding notice of trial " upon payment of costs," their 

lurv sworn * * * » 

^ ' payment would, as in other cases where a like order is made, be 
a condition precedent to the notice being actually counter- 
manded and the trial postponed,*' 

Where the order is simply to the effect that the notice of trial 

be countermanded or the trial postponed and that the plaintiff 

in the first case, or either of the parties in the second, do pay 

the costs of the day, the order as to their payment is absolute, 

and can be enforced in the usual manner in which orders of the 

Court are enforceable. 

Award of The Court or a judge, moreover, can order a lump sum to be 

lump sum paid in lieu of taxed costs, under Order 65, r. 23, which provides 

taxedcosts. ^^^ "Upon interlocutory applications where the Court or a judge 

shall think fit to award costs to any party, the Court or judge 

may by the order direct payment of a sum in gross in lieu of 

taxed costs, and direct by and to whom such sum in gross shall 

be paid."^ 

* Dax, 102. 

^ Wame v. Hill, 29 LJ. C.P. 201 ; Smith v, Marshall, 33 LJ. Q.B. 332 ; 
Sleeman v. Copper Miners of England, 17 L.J. Q.B. 113: 5 D. &L. 151; 
Pope V, Fleming, 5 Ex. 249 : 19 LJ. Ex. 268. 

« As to making a rule for a new trial absolute upon similar terms see 
Marshall, 159. As to when the words "on payment of costs," amount to 
a condition, or are words of agreement, see Horton v, Westminster &c. 
Co., 7 Ex. 911 : 21 L.J. Ex. 325 ; also Pugh v. Kerr, 5 M. & W. 164, 167. 

^ See also Collins v, Aaron, 4 Bing. N.C. 233 : 6 Dowl, 423 ; Tomlinson 
V. Bollard, 4 Q.B. 642 : 12 L.J. Q.B. 257. 
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CHAPTER XVIII. 

COSTS OF AND IN THE CAUSE. 

By the "general costs of the cause" is meant all such costs as "Costs of ^ 
are necessary for the enforcing of the plaintiff's claim or^^^^^^^^* 
establishing the defendant's answer to the action, according as of. 
the one or the other is successful, and independent of such costs 
as were altogether improperly incurred by the successful party, 
by reason, where he is plaintiff, of claiming more than he could 
establish, or where he is defendant, of raising an unfounded 
defence* or perhaps counterclaim. 

The party who succeeds in the action and for whom judgment Party 
is ultimately entered, or in other words he who wins "the event," entitled to. 
is in general entitled to the costs of the cause. If the unsuc- 
cessful party wins certain issues he gets the costs of them as 
costs in but not of the cause. 

The rules of Court make provision that the costs of certain 
proceedings are to be costs in the cause. 

Thus, if a cause be removed from an inferior Court having Cause re- 
jurisdiction in the cause, the costs in the Court below are costs moved 
in the cause (Order 65, r. 3). So also where the plaintiff is fen^/^ 
directed to pay to the defendant the costs of the cause, the costs Court. 
occasioned to a defendant by any amendment of the plaintiff's Amend- 
pleadings are to be deemed part of the defendant's costs in the ments. 
cause (except as to any amendment which appears to have been 
rendered necessary by the default of the defendant) ; but there 
is to be deducted from such costs any sum which may have been 
paid by the plaintiff, according to the course of the Court at the 
time of any amendment (Order 65, r. 2^ (31) ). 

The costs of and incidental to an order of arrest under sec. 6 Costs of 
of the Debtors' Act, 1869* are, unless otherwise ordered, costs o'^^'o^ 
in the cause (Order 69, r. 5). "'^^^• 

The costs of all interlocutory proceedings, not otherwise Costs of 
specially provided for by the Court, are costs in the cause.« interiocu- 

a See Marshall, 198, and Chapter 21. ceedings. 

^ 32 & 33 Vic. c. 62. 

« Pugh V. Kerr, 6 M. & W. ij^perAldersonB, : 9 LJ. Ex.255 : 8Dowl. 
218. 
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Costs of a Common Law Action. 



Excep- 
tions. 



Costs of 
proceed- 
ings after 
final judg- 
ment 
signed. 

Costs of 
rule dis- 
charged or 
made abso- 
lute with- 
out costs. 



Costs of 
collateral 
proceed- 
ings. 



Costs of 
witness re- 



The costs of shewing cause against a rule for setting aside an 
award were formerly costs in the cause f so also the costs of an 
unsuccessful application for a new trial,^ unless the Court other- 
wise ordered. 

But if a party who has obtained an order " on payment of 
costs" afterwards abandons the order, the costs of the pro- 
ceedings are not costs in the cause. So also the costs incurred 
by a solicitor who, on his own behalf and in the absence of his 
client, shewed cause against a rule are not costs in the 
cause.° 

But the costs of proceedings taken after final judgment has 
been signed are not costs of the cause. These costs depend 
entirely upon the order ; and if the order is silent concerning 
them each party must pay his own costs.<* 

Where a rule or order is discharged or made absolute " without 
costs," the costs of the rule or order cannot afterwards be 
deemed costs in the cause ; or if discharged or made absolute 
" with costs," although the costs in that case are costs in the 
cause, yet as the law gives a separate remedy for them by 
execution, that remedy in practice is generally resorted to, 
instead of waiting the event of the cause, and then including 
those costs in the judgment. But if a rule or order be made 
absolute or dismissed on the terms that the costs of it or the 
application are to be " costs in the cause," the costs will be 
taxed for the successful party.® 

It may also here be mentioned that when a summons which 
is taken out to set aside proceedings for irregularity is dismissed 
generally without any special direction as to costs, it is to be 
understood as dismissed " with costs " (Order 70, r. 4). 

The costs of proceedings and applications which are pro- 
ceedings merely collateral to the action are not costs in the 
cause.^ 

The costs of an attempt to refer an action to arbitration 
which has failed are not costs in the cause.s Such an attempt 
is merely collateral to the action and does not in any way 
advance it. 

The costs of a witness whose evidence has been rejected at 

* Goodall V, Ray, 4 Dowl. i. 

^ Eyre v, Thorpe, 6 Dowl. 768 ; Delisser v, Towne, i Q.B. 333. 
"" Southee v, Terry, 2 Dowl. 522 : Dax, 105. 
^ Dax, 104; Newton v. Boodle, 4 C.B. 359. 
e Archb. Pr. 451 (ed. 13). 

' Dax, 105 ; Mummery v. Campbell, 2 Dowl. 798. 

8 Gribble v, Buchanan, 26 L.J. C.P.24 : 18 C.B. 691 ; Doe d. Davies v. 
Morgan, 4 M. & W. 171. 
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the trial or hearing are not costs in the cause, and will not be jected at 
allowed as between party and party.* ^"^1- 

It would seem that the costs of an application for an order Order for 
for directions, pursuant to Order 30, are costs in the cause.^ directions 

Where an action has been made a remanet at the assizes Remanet. 
through pressure of business, the costs of so doing are costs in 
the cause.*^ These would include the costs of bringing witnesses 
to the assize town, attendances, and the like. 

Formerly, where the order for a commission to examine Commis- 
witnesses abroad was silent as to the costs of the commission, sionabroa 
they were allowed as costs in the cause.** 

Formerly the costs of interrogatories and proceedings thereon interroga- 
were not costs in the cause, if the order were silent as to costs.® tories. 
But now the costs of discovery, whether by interrogatories or 
otherwise, are to be allowed as part of the costs of the party 
seeking such discovery where and only where such discovery 
shall appear to the judge at the trial, or if there is no trial to the 
Court or a judge, or shall appear to the taxing officer to have 
been reasonably asked for (Order 31, r. 25). 

All necessary notices or copies thereof given during the Notices. 
progress of an action are on taxation allowed to the successful 
party as costs in the cause.^ 

A party who is entitled to the costs of the cause is also 
entitled to the costs properly applicable to those issues upon 
which he has wholly or in part only been successful, but the 
unsuccessful party is only entitled to the costs of those issues 
upon which he has wholly succeeded.^ 

The necessary costs of producing a witness on a writ of Witness, 
habeas corpus ad testificandum are costs in the cause ; but if 
the witness attend in more than one cause he will be entitled to 
a proportionate part of the costs in each cause only.^ 

The reasonable costs of notices of action when required to be Notice of 
given by statute are also costs in the cause.* action. 

Where a matter has been referred to arbitration, and an award, Arbitratic 
and not merely a certificate, is to be made, the costs of the cause 

* Speeding v. Young, i6 C.B. N.S. 824 : 33 L.J. C.P. 286. 
^ See R.S.C. 1883, Appendix K, form 4. 

- Bentley v. Carver, 15 L.J. C.P. 173 : 2 C.B. 817 ; Gibbons v. Phillips, 
8 B. & C. 437 ; Waller v. Blacklock, 15 L.J. Ex. 333 : 15 M. & W. 715. 
^ Prince v, Samo, 4 Dowl. 5. 

• Smith V, G. W. R. Co., 6 E. & B. 405 : 25 L.J. Q.B. 279.J 
' Dax, 139. 

« Marshall, 131, 199. 
^ Griffin v. Hoskyns, i H. & N. 95. 

» Kent V. G. W. R. Co., 3 C.B. 714 : 16 L.J. C.P. 72 ; Edwards v, G. W. 
R. Co., 12 C.B. 419. 
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comprise the costs incurred in the cause up to the time of the 
submission, the costs of the order of reference and of making it 
a rule of Court, and the costs of ulterior proceedings in the cause, 
if any, after the award.* 

It has been and is the practice in many cases to make the 
costs of applications costs in the cause, or to abide the event, 
or to be the party's in any event. This is done for the purpose of 
avoiding a separate taxation, as it often happens that the costs 
of the taxation itself exceed all the other costs of such pro- 
ceedings. Rule 23 of Order 65, by which a lump sum instead 
of taxed costs may be fixed at the time of the application, 
seems intended to carry out this view. 
Costs of It is proposed to give, by way of illustration, some of the chief 

items in a bill of costs, which are allowed upon taxation as costs 
of the cause, first where the plaintiff, and secondly where the 
defendant, is successful. 

Thus a successful plaintiff's costs of the cause, independent 
of the result of particular issues, include r — letter before action; 
instructions to sue; writ; service of writ; search for appearance 
if no notice of appearance having been entered is given ; claim 
or notice in lieu of claim ; instructions for claim ; reply; atten- 
dance to deliver claim, and subsequent pleadings, if delivered ; 
instructions for same ; all necessary and proper perusals ; notice 
of trial ; setting down cause ; attendance at the trial ; instruc- 
tions for brief ; drawing brief and copy for counsel ; copies of 
necessary documents ; counsels* fees, &c., &c. 

A successful defendant's costs of the cause include : — instruc- 
tions to defend ; undertaking to appear ; entering appearance ; 
notice of appearance ; perusing statement of claim ; instructions 
for defence ; drawing same ; delivery of pleadings ; instructions 
for rejoinder and drawing, if any; rejoinder; attendance at 
trial ; brief for counsel, &c., as in the case of plaintiff. 

» Russell on Arbitration, 378 (ed. 6). 
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CHAPTER XIX. 

COSTS OF VIEW AND SPECIAL JURY. 

By Order 50, r. 3, it shall be lawful for the Court or a judge, Order for 
upon the application of any party to a cause or matter, and o^pr^^^^ 
upon such terms as may be just, to make any order for the . . . perty. 
inspection* of any property or thing, being the subject of such 
cause or matter, or as to which any question may arise therein, 
and for all or any of the purposes aforesaid to authorize any 
persons to enter upon or into any land or building in the pos- 
session of any party to such cause or matter, and for all or any 
of the purposes aforesaid to authorize any samples to be taken, 
or any observation to be made or experiment to be tried, which 
may be necessary or expedient for the purpose of obtaining full 
information or evidence. 

The provisions of rule 3 of this Order shall apply to inspec- Inspection 
tion by a jury, and in such case the Court or a judge may make ^^ J""^' 
all such orders upon the sheriff or other person as may be 
necessary to procure the attendance of a special or common jury 
at such time and place, and in such manner as they or he may 
think fit (r. s). A party may now ex parte ^vA\tx^ the other side 
consent, obtain a view under rule 5.** 

An application for an order under rule 3 may be made to the Applica- 
Court or a judge by any party. The application, if made by *^°? ^^ 
the plaintiff, is to be made after notice to the defendant at any P ^^ ^ • 
time after the issue of the writ of summons. If it be made by By any 
any other party, notice must be given to the plaintiff, and at any ^^^^ 
time after appearance by the party making the application (r. 6). ^^^ ^' 

The inspection under these rules may, if so ordered, be made 
either by a special or by a common jury. 

Apart from these rules a party can obtain a rule for a view Rule for a 
either by a special or by a common jury which is drawn up by '^^^^ 
the officer of the Court, as a matter of course, upon affidavit, 
which must state the place at which the view is to be made, and 

• Mitchell V. The Darley Main Colliery Co., 10 Q.B. D. 457 : 52 L.J. Q.B. 
394 : C.L.P. Act, 1854, s. 58. 
^ Pickard 2/. G. N. R. Co. The Law Journal, Nov. 24, 1883, P- 633. 
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the distance thereof from the office of the under-sheriff of the 
county in which the place is situated.* 

Six out of the twelve jurymen generally attend the view. 

Appoint- The order for a view contains the names of two showers — one 

showere. ^^^ ^^^^ party. A notice is generally given to the opposite 

party that an application is about to be made for an order for a 

view. If the opposite party neglects to attend the appointment, 

or refuses to name a shower, the master or district registrar will 

name one for him. The order is left with the under-sheriff 

together with a list of the jury if special and if they have been 

struck, and at the same time a deposit has to be made, the 

amount of which depends upon whether the jury is a common 

or a special jury, and upon the distance the place where the 

view is to be made is from the office of the under-sheriff.^ 

Amount of If such distance does not exceed five miles the sum of £io 

be^de° '^^ ^^^ ^^^^ ^^ ^ common jury and £i6 in the case of a special 

withunder- jury must be deposited in the hands of the under-sheriff. If such 

sheriff. distance is above five miles, ;£'I5 in case of a common jury, and 

;£'20 in case of a special jury must be deposited. If the suin 

deposited is more than sufficient to pay the expenses of the 

view, the surplus is forthwith to be returned to the solicitor of 

the party who obtained the view ; but if it is not sufficient to 

pay the expenses, the deficiency is forthwith to be paid to the 

under-sheriff by the solicitor of the party who obtained the 

view.® 

The under-sheriff has to pay and account for the money so 
deposited according to the following scale : — 

£ s- d. 

For travelling expenses to the under-sheriff, showers, 
and jurymen, expenses actually paid, if reason- 
able. 
Fee to the under-sheriff, when the distance does not 

exceed five miles from his office . . . i i o 

Where such distance exceeds five miles . . .220 
And in case he shall be necessarily absent more than 
one day, then for each day after the first a further 

fee of I I o 

Fee to each of the showers the same as the under- 
sheriff, calculating the distance from their re- 
spective places of abode. 
Fee to each common juryman, per diem . . .050 
For each special juryman, per diem . . . .110 
Allowance for refreshment to the under-sheriff, 
showers, and jurymen, whether common or 
special, each per diem 050 

• Reg. Gen. H. T. 1853, rr. 48, 49. 

^ Archibald's Country Solicitor's Pr. 310 ; Reg. Gen. H. T. 1853, r. 4.^ 

« Reg. Gen. H. T. 1853, r. 49. 
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To the bailiff for summoning each juryman whose 
residence is not more than five miles distant 
from the office of the under-sheriff . . .026 

And to each whose residence does exceed five miles 

of such distance . .050 

By Order 36, r. 7 (d) : "A judge may at any time make an Costs of 
order for a special jury upon such terms, if any, as to costs and ?P^^^^ 
otherwise as may be just." 

The party who applies for a special jury has to pay the fees Certificat 
for striking the jury, and all the expenses occasioned by the f'^' ^P^"^ 
trial of the cause by a special jury, and he is not to have any 
further or other allowance for the same upon taxation of costs 
than he would have been entitled to in case the action had been 
tried by a common jury, unless the judge before whom the 
action is tried " shall immediately after the verdict certify under 
his hand upon the back of the record that the same was a cause 
proper to be tried by a special jury/'* 

The usual practice is for the counsel to apply at the close of 
the trial for the judge to certify for the special jur>'. But it 
is sufficient if the certificate is given within a reasonable time 
after verdict, and then the unsuccessful party has to repay the 
money to the successful party, if he has paid any.^ The costs 
of a special jury if the judge certifies depend upon the manner 
in which the general costs of the cause are ultimately dis- 
posed of* 

If the party who obtains a special jury fails at the trial, the 
opposite party is entitled, as costs in the cause, to all the ex- 
penses to which he has been put by reason of the action having 
been tried by a special jury, and this without any certificate of 
the judge. 

The judge may, in the exercise of his discretion, either grant 
or refuse the certificate. In one case it was refused where a 
question of law was the only question in dispute. There must 
be some fact in dispute.^* 

By rule 44 of Reg. Gen. H. T. 1853, ^^ rule for a special jury 
is to be granted on behalf of any defendant (or plaintiff in 
replevin), except on affidavit, either stating that no notice of 

* 6 Geo. iv. c. 50, s. 34. 

^ See Archibald's Country Solicitor's Pr. 307 ; Grace v. Clinch, 4 Q.B. 606 : 
12 L.J. Q.B. 273 ; Leach v. Lamb, 11 Ex. 437 : 25 L.J. Ex. 17 ; Serrell v, 
Derbyshire R. Co., 10 C B. 910 ; Christie v, Richardson, 10 M. & W. 688 : 
12 L.J. Ex. 86 ; Waggett v. Shaw, 3 Camp. 315. 

<= Waters or Walters v. Howells, 8 Ex. 244 : 22 L.J. Ex. 96 ; Boyes v, 
Bluck, 13 C.B. 652, 669 : Dax, 126 ; Morrison v, Harmer, 5 Scott 410. 

^ Wemyss v. Greenwood, 2 C. & P. 483 : and see Dax, 127 ; Roberts v. 
Brown, 6 C. & P. 757 ; Orme v, Crockford, i C. & P. 537. 
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trial has been given, or if it has been given then stating the day 
for which such notice has been given, and in the latter case no 
such rule is to be granted unless the application is made for it 
more than six days before that day ; provided that a judge may 
on summons order a rule for a special jury to be drawn up at 
any time. 

It was formerly held that this proviso was limited to the six 
days' notice, and that therefore there was no power given to 
grant the application for a special jury before issue joined, even 
where, by reason of the defendant being under terms to take 
short notice of trial, he would not, if he waited till rejoinder, be 
in time to apply for a special jury a sufficient number of days 
before the trial* But a judge can now make an. order for a 
special jury at any time. 

The Court, in the absence of special grounds for so doing, 

will not interfere with the discretion of a judge who has 

refused to grant an application by a defendant for a special 

jury.** 

Costs of It has, moreover, been held that where a rule has been made 

nc^"" cos7 ^^^ either party to pay the costs of the day, the extra costs 

of the ^°^ ^ occasioned by the rule for a special jury, such as the sheriffs 

day." charges for summoning the jury, &c., will not be allowed on 

taxation. These costs would afterwards be allowed on taxation 

of the costs of the cause, if the judge certified.*" 

Fees pay. No juror who serves upon any special jury is to be allowed or 



able to tQ ta^l^e for serving on any such jury more than such sum of 
jurors. money as the judge who tries the issue shall think just and 

reasonable, and which shall not exceed the sum of one pound 

and one shilling, except in causes wherein a view is directed, 

and shall have been had by such juror.<* 

The fee payable to a special juror was fixed at one guinea for 

each day by section 22 of "The Juries Act, 1870" (33 & 34 

Vic. c. ^^) \ but that section has been repealed by section i of 

34 Vic. c. 2. So that the provisions of 6 Geo. iv. c. 50, s. 35, 

now apply to these fees. 
"Good By rule 46 of Reg. Gen. H. T. 1853, there shall be no rule 

jury." for the sheriff to return a good jury upon a writ of inquiry ; but 

an order shall be made by a judge upon summons for that 

purpose. 

Where, under a judge's order for a "good jury" upon a writ 

of inquiry, in London or Middlesex, the sheriff selected the 

a Dresser z/. Norman, 6 C.B. N.S. 427. 

^ Smith V, London and St. Katherine's Dock Co., L.R. 2 C.P. 630. 

« Dax, 127 ; Morgan v. Miller, 9 Dowl. 51. 

^ 6 Geo, iv. c. 50, s. 35. 
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jurors from the special jury list, it was held that each juror was 
entitled to be paid one guinea.* 

Where a sufficient number of special jurymen fail to attend, Talesmen 
the number is generally made up by talesmen, who, although not 
strictly entitled to be paid a guinea, the sum usually allowed to 
special jurymen, are generally paid that sum, and the master on 
taxation as between party and party allows that sum if it has 
been paid.*' 

* Vines v, London, Brighton & S. C. R., L.R. 5 Ex. 201 : 39 L.J. Ex. 
175 ; Frost v. Same, 39 LJ. Ex. 54; Vickery v. Same, L.R. 5 C.P. 165 : 
39 L.J. C.P. 169 ; Reg. Gen. H. T. 1853, r. 46. 

'^ Morris v. Hunt, i Chitt. 544 ; see also 6 Geo. iv. c. 50, s. 37. 
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CHAPTER XX. 



COSTS IN THE COURT OF APPEAL. 



Jurisdic- 
tion over 
costs. 

General 
rule. 



Costs 
where 
Court 
divided in 
opinion. 

Costs of 
appeal and 
cross ap- 
peal. 



The Court of Appeal has power to make such order as to the 
whole or any part of the costs of the appeal as may be just 
(Order 58, r. 4). 

The general rule as to costs in the Court of Appeal is that 
the successful party gets them.* The costs in the Court 
below are governed by the result of the appeal, and an order in 
the Court below for the payment of costs falls when the judg- 
ment is reversed in the Court of Appeal. This is so upon the 
principle that the costs are accessory to the judgment, and that 
the whole judgment includes that part of it which relates to 
costs. ^ 

It seems that the Court of Appeal has no power to alter an 
order, when once given, as to the costs of interlocutory pro- 
ceedings.*^ 

Under an order of the Court of Appeal, which directs costs 
to be paid, a party, in the absence of any direction to the 
contrary may tax and be paid those costs forthwith, i.e.^ before 
the termination of the action.^ 

In practice, where the members of the Court of Appeal are 
equally divided in opinion the appeal is dismissed and the Court 
sometimes makes a special order as to the respondent's costs. 
Formerly he was not entitled to any costs.® 

The following rules of Order 58 authorize the Court of Appeal 
to deal with the costs under certain circumstances — thus, by 
rule -6, it is not under any circumstances necessary for a re- 

* See also Mem., i Ch. D. 41. The old rule was that where the judgment 
of the Court below was affirmed the respondent got his costs ; but the 
appellant did not get them on a reversal of the judgment below. Young v, 
MoUer, 6 E. & B. 681 ; Gann v, Johnson, L.R. 6 C.P. 461 : 40 L.J. C.P. 
227. 

^ Gage V, Collins, L.R. 2 C.P. 381 : 36 L.J. C.P. 144. 
^ Beynon v, Godden, 4 Ex. D. 246 : 48 L.J. Ex. 80. 
^ Philips V. Philips, 5 ^Q.B. D. 60. 

* Archer 2/. James, 31 L.J. Q.B. 153, 169, «. (5). 
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spondent to give notice of motion by way of cross appeal, but if Notice. 
he intends upon the hearing of the appeal to contend that the 
decision of the Court below should be varied, he must in the 
case of an appeal from a final judgment give eight days' notice, 
and in case of an appeal from an interlocutory judgment a two 
days' notice,* or within such time as may be prescribed by 
special order give notice of such intention to any parties who 
may be affected by such contention. The omission to give such 
notice does not diminish the powers conferred by the Act upon 
the Court of Appeal, but may, in the discretion of the Court, be 
ground for an adjournment of the appeal or for a special order 
as to costs (r. 6). 

If the respondent gives a notice under these rules and his 
appeal as well as that of the appellant is dismissed, the appellant 
may deduct from the costs which he will have to pay to the re- 
spondent the costs occasioned by the notice.^ 

So, again, where evidence has not been printed in the Court Costs of 
below, the Court below or a judge thereof, or the Court of ^^^^^.^^ 
Appeal or a judge thereof may order the whole or any part 
thereof to be printed for the purpose of the appeal. Any party 
printing evidence for the purpose of an appeal without such 
order shall bear the costs thereof, unless the Court of Appeal or 
a judge thereof shall otherwise order (r. 12). 

On an appeal from the High Court, interest for such time as Interest on 
execution has been delayed by the appeal shall be allowed, J^^S"^^'^* 
unless the Court or a judge otherwise orders, and the taxing cution 
officer may compute such interest without any order for that stayed, 
purpose (r. 19). 

Where notice of appeal has been given, but the appellant 
does not enter the appeal as directed by Order 58, r. 8, the 
respondent is not bound and ought not to appear, but must 
make a substantive motion for his costs. '^ 

The Court of Appeal has power to direct security for costs of Security 
an appeal to be given by the appellant. Thus it is provided by ^^ ^^ °* 
Order 58, r. 15, that ** such deposit or other security for the costs imder 
to be occasioned by any appeal shall be made or given as may special 

circum- 
stances. 



be directed under special circumstances by the Court of Appeal." c*'^^"*" 



The fact that the appellant is in insolvent circumstances, and is 
also vexatiously and unreasonably prosecuting the appeal, is a 
" special circumstance " within the meaning of the rule ; and 
the Court of Appeal in such a case ordered the appellant to 



* See rule 7. 

^ The Lauretta, 4 P.D. 25 : 48 L.J. Adm. 55. 

«^ Webb V, Mansel, 2 Q.B. D. 117. 
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give security in a moderate sum for the costs of the ap- 
peal.* 

• Although the Court of Appeal in that case intimated that if 
they were of opinion that the appellant had any reasonable 
ground for going on with the action they would not allow mere 
poverty to stand in the way of his appeal, yet it has been held 
in the Chancery Division that the insolvency of an appellant is 
primA facie a sufficient reason, within the meaning of rule 15, for 
ordering him to give security for costs, though in some cases 
the Court may not order him to do so.** Lord Cairns LC^ how- 
ever, in the case last referred to, guarded himself against deciding 
the question whether where the appellant is a pauper the Court 
of Appeal will require security for costs. The Court of Appeal 
has, however, refused to require an insolvent appellant to give 
security for the costs of appeal, where the question at issue had 
not been previously considered in a Court of Error.® But the 
fact that the appellant is a foreigner not domiciled in England, 
with no assets in this country, is a "special circumstance" 
within the rule, sufficient to entitle the respondent to security 
for the costs of the appeal* 

Applica- An application for security must be made without any un- 
securUy reasonable delay — thus an application was held to have been 
to be made made too late when made after the costs incidental to the appeal 
without had been actually incurred by the respondent, and after the 
aWe^eky. ^™^ ^^^ hearing the appeal had been fixed.® But an application 
* for security may be made too early, so far as regards any future 
costs which may be occasioned by the standing over of the 
appeal and the amendment of the pleadings ; for there may be 
no such costs.' On an application for security for costs of an 
appeal from the Admiralty Division, the Court of Appeal stated 
that in order to prevent the expense of unnecessary applications 
to the Court for security, it was to be understood that where the 
liability to give security was clear, security when asked for ought 
to be offered without an application to the Court, and the appli- 
cation, if reasonable, ought to be accepted ; and that the Court 
in dealing with the costs of these applications would consider 
which of the parties had made the application necessary.^ It is 

* Usil V. Brearley, 3 C.P. D. 206 : 47 L.J. C.P. 323, 380. 

* In re Ivory ; Hankin v. Turner, 10 Ch. D. 372, 377 ; ^^^ also remarks 
on this case in Polini v. Gray, 11 Ch. D. 743, 744 : 49 LJ- Ch. 41. 

° Rourke v. White Moss Colliery Co., i C.P. D. 556, 562. 

^ Grant v, Banque Franco-Egyptienne, 2 C.P. D. 430 : 47 L.J. C.P. 41. 

• Grant v. Banque Franco-Egyptienne, i C.P. D. 143 ; see also Mayor of 
Saltash v, Goodman, 43 L.T. N.S. 464 : Weekly Notes, 1880, p. 167. 

' Grant v, Banque Franco-Egyptienne, 2 C.P. D. at p. i^perJafnesLJ, 
8 The Constantme, 4 P.D. 156. 
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suggested that this rule may be applicable in the case of an 
application for security for the costs of an appeal from the 
Queen's Bench Division. 

The application for security is by motion, upon notice, to the Applica- 
Court of Appeal. ^i^^, ^ow 

The practice is for the amount of security ordered, if j6 30 or g^^^y^j^ 
under, to be paid into Court ; where, however, it is more than how given, 
that sum, the appellant may either pay the amount into Court 
or give a bond. Under Order 65, r. 7, where a bond is to be 
given as security, it shall, unless the Court or a judge shall 
otherwise direct, be given to the party or person requiring the 
security and not to an officer of the Court. 

It is not the practice of the Court of Appeal when ordering Order for 
an appellant to give security for costs to fix a time within which f^cunty to 
the order must be complied with. But if it is not complied with pijed with 
in a reasonable time the respondent may move to dismiss the within 
appeal for want of prosecution. But what is a reasonable time 'fasonable 
must depend upon the circumstances of each case.* 

There is no difference in the practice in appeals from 
the Chancery and Common Law Divisions on this sub- 
ject.^ 

The Court of Appeal will not stay the payment of costs, stay of 
which have been ordered to be paid, pending an appeal to the payment of 
House of Lords, if the solicitor who receives the costs personally pending 
undertakes to repay them if the decision is reversed. Nor will appeal to 
payment of such costs be stayed upon the ground that another Hoi^e of 
proceeding in the same action is pending, under which costs may gg^erallT 
become payable to the party applying for a stay.® ordered. 

An application to stay execution will not be granted by the 
Court of Appeal in order to give a party who is dissatisfied with 
the amount of damages assessed by a jury and whose appeal 
therefrom to the Court of Appeal has been unsuccessful, an 
opportunity to decide whether he will appeal or not to the 
House of Lords.*^ 

The practice of the Queen^s Bench Division to have only one Costs given 
taxation of costs in an action does not apply where costs are by Court 
given by the Court of Appeal. The party to whom costs are ^^xableTt 
ordered to be paid is entitled to have them taxed and paid once. 

» Polini V. Gray, 11 Ch. D. 741 : 49 L.J. Ch. 41 ; Vale v, Oppert, 5 Ch. D. 
633 ; Judd V. Green, 4 Ch. D. 784 : 46 L.J. Ch. 257. 

^ Per Brett I J., ibid., at p. 743. 

« Grant 7/ The Banque t ranco-Egptienne, 3 C.P. D. 202 : 42 L.J. C.P. 
455 ; ^^^ also Morgan v, Elford. 4 Ch. D. 388. 

d Webber v. The London, Brighton & South Coast R. Co., 51 L.J. Q.B. 
154. 

M 
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forthwith, unless the Court gives an intimation that the taxation 
and payment is to be postponed.* 

Where the defendant obtained a rule absolute for a new trial 
in the Court of Appeal, and the plaintiff was ordered to pay the 
costs of the appeal and of a previous application by the defen- 
dant to the Divisional Court for a rule nisi which was refused, 
it was held that the defendant was not entitled to an order to 
stay the proceedings until the costs were paid.^ 

* Philips V, Philips, 5 Q. B. D. 60. 

*» Morton v. Palmer, 9 Q.B. D. 89 : 51 LJ. Q.B. 307. 
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CHAPTER XXI. 

COSTS OF ISSUES. 

Where issues in fact or law are raised upon a claim or Costj 
counterclaim, the costs of the several issues respectively both in ?^^®' 

1 ceil A' 

law and fact shall, unless otherwise ordered, follow the event 
(Order 65, r. 2). 

The expression "costs of issues'* has been said to mean the 
costs of trying the issues.* 

It has already been suggested^ that the word " event " here 
means the event of the several issues and is not used in the sense 
in which it is used in Order 65, r. i, namely the event of the 
cause.*^ 

The general rule is that where there are several issues the Part; 
party in whose favour final judgment is entered, or in other ?^^°* 
words, who succeeds upon an issue which goes to the whole signc 
cause of action, is entitled to the costs of the cause.* gene 

The successful party who is entitled to the costs of the cause ^'^^[^ 
is also entitled to the costs of those issues upon which he has causi 
only partially succeeded, as well as of those upon which he has 
wholly succeeded. Thus, where formerly a defendant succeeded 
on the general issue, but had failed as to several special issues, 
it was held that he was entitled to all the costs of the witnesses 
solely called to prove the general issue, and to a portion of the 
costs of those witnesses who were called by him partly to prove 
the general issue and partly to prove the special pleas.® 

An unsuccessful party is only entitled to the costs of those 
witnesses whose evidence related exclusively to the issues upon 
which he had succeeded.*^ 

* Eyre v. Thorpe, 2 Dowl. 768. 
^ Ante p. 16. 

^" A7ite p. 9 ; Myers v. Defries, 5 Ex. D. 180 : 49 L.J. Ex. 266. 

^ See Hart v. Cutbush, 2 Dowl. 456 ; Dignam v. Bailey, L.R. 6 Q.B. 47 : 
40 L.J. Q.B. 68 ; Sharland v. Loaring, i Ex. 375 : 17 L.J. Ex. 32 ; Skinner 
V. Shoppee, 6 Bing. N.C. 131 ; Spencer v, Hamerton, 4 A. & E. 413. 

* Nicholson v. Dyson, 12 LJ. Ex. 336. 

' F'reeman v. Rosher, 18 L.J. Q.B. 105 ; Clothier t/. Gann, 13 C.B. 220: 

M 2 
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Principle Where a plaintiff sued for three items of a claim for work 

on which done, and recovered a sum in respect of one of such items only, 

ta^ed ° ^ it was Ordered that he should recover such costs as one of the 

where masters might find that he had rightly incurred in recovering 

there are the above sum, and that the defendants should recover against 

Uemrof ^^ plaintiff such costs as they had rightly incurred in defending 

claim. themselves on those points on which they had succeeded, to be also 

taxed. The Court also held that the right principle upon which 

the costs should be taxed under the order was that the plaintiff 

should be allowed the general costs of the cause, but should be 

disallowed those costs which only applied exclusively to the 

parts of his claim on which he had failed ; whilst the defendants 

should be allowed such costs only as were incurred by them by 

reason of the two items of claim which they had successfully 

resisted.* 

Distribu- Where issues admit of being construed distributively, it seems 

ive issues, ^j^^^ they ought to be so construed, and formerly that appeared 

upon the record after the trial.^ 

Discretion The master has a wide discretion as regards the apportion- 

of master ment of costs of issues ; and it is sometimes difficult to say what 

tioning^^'" P^^ts of the briefs, counsel's fees, &c., are applicable to the 

costs of specific issues on which a party has succeeded. Where he 

issues. allowed the whole of these expenses to a defendant succeeding 

upon the greater part of the causes of action, the plaintiff having 

a verdict on a trifling part of the causes of action, the Court 

declined to interfere.® 

The question whether certain costs are payable in respect of 
one issue or another is one entirely for the master to determine, 
and the Court in general will not interfere with his decision on 
the matter.^ 

The master, when he has satisfied himself as to what costs of 
the several issues each party is entitled to, deducts from the 
costs of the party who has succeeded in the action, the costs of 
all such parts of the pleadings, of the briefs, and of such wit- 
nesses of the party who has succeeded on the specific issues 
as are relevant to the issues on which he has judgment and 

22 L.J. C.P. 98; Jewell v. Parr, 25 L.J. C.P. 179 ; Harrison v. Bush, 25 L.J. 
Q.B. 99 : 5 E. & B. 344 ; but see Prudhomme v, Fraser, 2 A. & E. 645 ; 
Freshney v. Wells, 26 L.J. Ex. 228. 

* Sparrow v. Hill, 8 Q.B. D 479 : 50 L.J. Q.B. 675 ; and see Traherne v. 
Gardner, 26 L.J. Q.B. 259 : 8 E. & B. 161 ; Reynolds v. Harris, 28 L.J. 
C.P. 26: 3 C.B. N.S.267. 

^ Paterson v. Harris, 2 B. & S. 814 : 31 L.J. Q.B. 277. 

« Marshall, T33 ; Fazakerley v. Rogerson, i L.M. & P. 747. 

^ Pilgrim v. Southampton & Dorset R. Co., 8 C.B. 25 ; Doe d. Smith v. 
Webber, 2 A. & E. 448. 
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which are not at all applicable to the points on which the 
verdict proceeds.^ 

A defendant is entitled to judgment and execution for thejudgmeni 
excess (if any) of costs over those to which the plaintiff is ^^' excess 
entitled.'' °* ''°'^'- 

A defendant is entitled to tax the costs of issues found in his Taxation 
favour, even though the plaintiff is deprived of all costs under P°^^^ °^ 
section 5 of the County Courts Act, 1867. found for 

It would seem that a party does not lose his right to the defendant 
costs of issues upon which he has succeeded by not taxing them 
at the same time as the opposite party taxes his costs.*^ 

If a plaintiff succeeds on some issues but is nonsuited on Costs of 
others, and no order is made as to costs in the judgment, the issues upc 
defendant is entitled to the costs of the issues on which the plaintiff i 
plaintiff has been nonsuited."* In the event of there being any nonsuited 
ambiguity as to the costs in the judgment, the application ought 
to be made to the judge who tried the case to have it ex- 
plained. 

With regard to the apportionment of costs, where there is a Apportioi 
claim and also a counterclaim, upon each of which the respective ^^^^ °J" 

costs wne 

parties have succeeded, it has been said by Brett LJ, that '* where there is a 
there is a claim with issues on it and a counterclaim which is claim and 
not a set-off (but is in the nature of a cross-action)® with issues counter- 

claim. 

on it, and the plaintiff succeeds on the claim, and the defendant 
succeeds on such counterclaim, the taxation, if not otherwise 
ordered, should be by taxing the claim, as if it and the issues 
were an action, and by taxing the counterclaim as if it and its 
issues were also an action, and the allocatur for costs should be 
given for the balance in favour of the party in whose favour is 
such balance ; the master on such taxation dividing the items 
which are common to both actions."' 

Where there are several issues and some are found in favour Costs of 
of the plaintiff and some in favour of the defendant, the defen- ^^^^if^ 
dant is entitled to the costs of those witnesses who were called somefoun 
exclusively in support of the issues found for him, but not of for and 
those who were also examined to disprove the issues found for ^^^g^ ^ 
the plaintiff.* plaintiff. 

* See Penson v. Lee, 2 B. & P. 330 ; Hazlewood v. Back, 9 M. & W. i : 
1 1 LJ. Ex. 89 ; Spencer v, Hamerton, 4 A. & E. 413 ; Gravatt v. Attwood, 
21 L.J. Q.B. 215. 

^ Twigg V. Potts, 4 Dowl. 266 ; Milner v, Graham, 2 Dowl. 422. 
° Watson T/. Boyes, 13 M. & W. 365 : 14 L.J. Ex. 116. 
^ Abbott V. Andrews, 51 L J. Q.B. 641. 

• This remark was made before Order 19, r. 3, as to the effect of a counter- 
claim, came into force. 

' Baines v. Bromley, 6 Q.B. D. 691 : 50 L.J. Q.B. 465. 
8 Crowther V. Elwell, 4 M. & W. 71. 
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Cosis of Where there are several defendants, and a verdict is found for 
whe^re some of them and against the others, the former are only entitled 
there are to an aliquot proportion of the whole costs incurred.^ And 
several where there are several defendants, and one alone employs one 
ants"^' solicitor for all of them, the others are not entitled to claim any 

costs.** 
Costs Where several defendants defend by separate solicitors, but 

^r\ ^^ work is virtually done by one, a joint charge should be made 
defend by ^^^ separate bills should not be brought in for taxation.^ 
separate If one or more defendants defend by one solicitor and others 

solicitors, by another, and the defendants who employ the one solicitor are 
successful, but those who defend by the other have a verdict 
against them, the successful defendants are entitled to the whole 
of their costs.* But where several solicitors are employed for 
the purpose of increasing costs, so that each defendant if suc- 
cessful may bring in a separate bill of costs, the master on 
taxation will tax as if only one solicitor had been employed, 
and as if there were only one bill of costs,* But where the 
parties bond fide sever for the purposes of their defence and 
employ separate solicitors the costs of so doing will be al- 
lowed.^ 
Apportion- Where the name of one of two defendants was struck out at 
«)su where ^^ ^^^'^^^ "P^^ ^^e terms of the plaintiff paying the costs of such 
name of defendant, and the plaintiff subsequently obtained a verdict 
one of against the other defendant, the defendant whose name was 
defendants Struck out was held to be entitled, in the absence of special 
struck out circumstances, to a moiety of the joint costs of both defendants, 
at the trial, although they both appeared and pleaded jointly by the same 
solicitor.8 The principle upon which the master will proceed on 
taxation is to consider what would have been the amount of 
the costs of the defence if both defendants had succeeded, and 
he will then divide this into moieties and allow one of such 
moieties to the defendant whose name has been struck 
out. 

But besides being allowed his aliquot part of the joint costs, 

* Griffiths V. Jones, 4 Dowl. 159 : 2 CM. & R. 333 ; and see (George v. 
Elston, I Bing. N.C. 513 : 4 L.J. C.P. 167. 

^ Starling v. Cozens, 3 Dowl. 782 : 4 L.J. Ex. 223. 
^ Nanny v. Kenrick, 2 Dowl. 334. 
^ Gray, 98 ; Griffiths v. Jones, supra. 

® Gray, 98 ; Nanny v. Kenrick, supra; Gambrell v. Earl of Falmouth, 
5 L.J. K.B. 253 : 5 A. & E. 403. 

* Gambrell v. Earl of Falmouth, j///r^y Nanny v. YjtmizV, supra j George 
7/. Elston, I Sc. 518 : i Bing. N.C. 513. 

» Redway z/. Webber, 13 C.B. N.S. 254: 32 L.J. C.P. 84; Alderson z^ 
Waistell, 13 L.J. Q.B. 254 ; and see cases cited supra. 
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the successful defendant is sometimes entitled to be allowed 
extra costs which he has been obliged to incur.* 

Where a plaintiff wholly fails in an action against several Payment of 
defendants he is entitled to pay the costs to whichever defendant ^?^^^ where 
he chooses. So also if he wholly succeeds in his action against several de- 
several defendants who are sued jointly he is entitled to issue fendants. 
execution against any one of them ; for each defendant is liable 
in such a case for the whole of the costs.** 

Where there are several defendants and a plaintiff is ordered 
to pay costs to one of them, the payment should be made to the 
defendant in whose favour the order is drawn up and not to any 
of the other defendants.^ 

If a juror is withdrawn at the trial, neither party is entitled to No costs 
costs, but on the other hand pays his own.^ It is a positive rule where juror 
of practice that when the parties agree to withdraw a juror, that ^* ^^'^' 
puts a final end to the litigation between them, and no future 
action can be brought for the same cause.® 

If the jury be discharged as to any particular issue or issues, Nor if 
neither party is entitled to the costs of such issue or issues.^ j?^ ^^^' 

^ '' charged as 

* Gray, 96 ; Griffiths v. Kynaston, 2 Tyr. 757 ; Cain v, Adams, 5 L.J. i^r issues. 
K.B. 252 ; Bartholomew v. Stephens, 5 M. & W. 386 : 8 L.J. Ex. 250. 

^ Wilson V, Foote, Bull. N.P. 335. 

^ Showier v. Stoakes, 13 LJ. Q.B. 230. 

^ Stodhard v. Johnson, 3 T.R. 657 ; see Burdon v. Flower, 7 Dowl. 786. 

^ Gibbs V. Ralph, 14 M. & W. 804 : per Pollock CB., 1 5 L.J. Ex. 7. 

^ Dax, 210 ; Vallance v. Evans, 2 Dowl. 118 : i C. & M. 856 ; see also 
Reg. V, Johnson, 5 A. & E. 488 ; Allenby v. Proudlock, 4 A. & E. 326 ; Hill 
V. The London & South Western R. Co., 11 Ex. 696; Bostockz/. The North 
Staffordshire R. Co., 18 Q.B. 777 : 21 L.J. Q.B. 384. 
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CHAPTER XXII. 

POWERS AND AUTHORITY OF THE MASTERS IN RELATION 

TO THE TAXATION OF COSTS. 

Powers and The powers and authority of the masters in relation to the 
authority of taxation of costs and with regard to all proceedings necessary 
mastere!^^ therefor, are derived from statutes which from time to time have 
been passed.* 

It may here be stated that the masters have no power to tax 
except where there is a judgment or order which entitles a party 
to costs. 
Certain The taxing masters of the Supreme Court or of any Division 

taxTn'^^^ thereof are now, under Order 65, r. 2^, regulation 25, in relation 
masters to the taxation of costs to perform all such duties as have here- 
preserved, tofore been or are by general orders directed to be performed 
by any of the masters, taxing masters, registrars, or other officers 
of any of the Courts whose jurisdiction is by the Principal Act 
transferred to the High Court of Justice or Court of Appeal. 

The taxing masters in respect of such matters are also to have 
such powers and authorities as previous to the commencement 
of the Principal Act were, or by general orders are, vested in any 
of such officers. These include the examination of witnesses, 
directing the production of books, papers, and documents, making 
separate certificates or allocaturs, and requiring any party to be 
represented by a separate solicitor. The taxing masters also 
have power to direct and adopt all such other proceedings as 
could be directed and adopted by any such officer on references 
for the taxation of costs, and to take accounts of what is due in 
respect of such costs and such other accounts connected there- 
with as may be directed by the Court or a judge. 
Taxation Where an account consists in part of any bill of costs, the 
where bills Court or judge may direct the taxing officer to assist in settling 
form^part ^^^^ costs, not being the ordinary costs of passing the account 
of an ac- of a receiver, and the taxing officer, on receiving such direction, 

count. 

* See 42 & 43 Vic. c. 78 : i Vic. c. 30 : 7 Will. iv. & i Vic. c. 30, s. 23 : 
6 & 7 Vic. c. 73 : Directions to Masters, Reg. Gen. H. T. 1853, &c. 
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shall proceed to tax such costs, and shall have the same powers, 
and the same fees shall be payable in respect thereof, as if the 
same had been referred to the taxing officer by an order ; and 
he shall return the same, with his opinion thereon, to the Court 
or judge by whose direction the same were taxed (Order 65, 
r. 27 (26)). 

A sufficient number of masters, not being less than three, Attend- 
shall, except in vacation, attend each day at the Central Office ance by 
to tax costs. In vacation one master shall attend daily for that "^^^^'^^• 
purpose. The taxing masters shall be selected according to a 
rota to be fixed by the masters (Order 6, r. 3). 

The taxing masters under Order 65, r. 19 are to be respec- Taxing 
tively assistant to each other; and in the discharge of their duties J^^^ters t< 

^ DC rCSDCC 

and for the better despatch of the business of their respective iveiy ^sis 
offices, any taxing master may tax or assist in the taxation of a ant to ea< 
bill of costs which has been referred to any other master for °^^"* 
taxation, and for ascertaining what is due in respect of such 
costs and in such case shall certify accordingly.* 

Every action in the Queen*s Bench Division not proceeding Master tc 
in a district registry shall be assigned to one of the masters of^^°"^^^ 
the Supreme Court at the time and in manner provided by signeTto 
Order 54, and all documents and proceedings therein shall there- tax the 
after be marked with the name of the master to whom the action ^°^^^- 
has become so assigned, and every application or proceeding 
therein which by these rules is to be heard and dealt with by a 
master, including taxation of the costs, shall be heard and dealt 
with by such master (Order 5, r. 6). 

Where costs are to be borne by a fund or estate, the taxing Taxation 
master has authority under Order 65, r. 27, regulation 27, to^^Pj^^P^ 
arrange and direct what parties are to attend before him on the fund or 
taxation of such costs. And he may disallow the costs of any estate, 
party whose attendance he in his discretion may consider un- 
necessary in consequence of the interest of such party in the 
fund or estate being small or remote, or sufficiently protected by 
other parties interested. 

Where any costs are by any judgment or order directed to be 
taxed and to be paid out of any money or fund in Court the 
taxing master, under regulation 35 of the above-mentioned rule 
27, is in his certificate of taxation to state the total amount of 
all such costs as taxed without any direction for that purpose in 
the judgment or order. 

And by regulation 56 of the same rule 2J, where in any cause Taxation 
or matter any bill of costs is directed to be taxed for the pur- ^^ ^^ 
pose of being paid or raised out of any fund or property, the ^°^^^* 

* ^^^also 16 & 17 Vice. 73, s. 42. 
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taxing officer may, if he shall consider there is a reasonable 
ground for so doing, require the solicitor to deliver or send to 
his clients, or any of them, free of charge, a copy of such bill, or 
any part thereof, previously to such officer completing the taxa- 
tion thereof, accompanied by any statement such officer may 
direct, and by a letter informing such client that the bill of costs 
has been referred to the taxing officer, giving his name and 
address for taxation, and will be proceeded with at the time the 
officer shall have appointed for this purpose, and such officer 
may suspend the taxation for such time as he may consider 
reasonable. 
Liability of The taxing master cannot inquire into any question of alleged 
pereoimlly "cgligc^ce on the part of the solicitor, even where such neg- 
for costs licence might have caused costs otherwise properly incurred to 
improperly have proved fruitless to his client, but the Court or a judge may 
lesslv^^n- ^^ upon the solicitor to shew cause why such costs should not 
curred. be disallowed as between solicitor and client ; and if the circum- 
stances of the case require it, make the solicitor refund to his 
client any sums which the client might have been ordered to 
pay to any other person ; or refer the matter to the taxing 
master for inquiry and report. 
Costs im- Thus Order 65, r. 1 1, directs that "if in any case it shall appear 
properly ^^ y^^^ Court or a judge that costs have been improperly or 

incurred. ^ o u i. j 

without any reasonable cause incurred, or that by reason of any 

Undue de- undue delay in proceeding under any judgment or order, or of 

^^\' any misconduct or default of the solicitor,* any costs properly 

duct^oT incurred have nevertheless proved fruitless to the person in- 

solicitor. curring the same, the Court or judge may call on the solicitor 

of the person by whom such costs have been so incurred to shew 

cause why such costs should not be disallowed as between the 

solicitor and his client, and also (if the circumstances of the case 

shall require) why the solicitor should not repay to his client any 

costs which the client may have been ordered to pay to any 

other person, and thereupon may make such order as the justice 

of the case may require. 

Reference ** The Court or judge may, if they or he think fit, refer the 

of matter matter to a taxing officer for inquiry and report ; and direct the 

foremiulry. solicitor in the first place to shew cause before such taxing 

officer, and may also, if they or he think fit, direct or authorize 

the official solicitor of the Supreme Court to attend and take 

part in such inquiry. Such notice (if any) of the proceedings or 

order shall be given to the client in such manner as the Court 

or judge may direct. 

a As t6 , non-attendance at Judge's Chambers by solicitor or party not 
guilty of wilful delay or negligence see Order 54, rr. 6 and 7, ante p. 131. 
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" Any costs of the official solicitor shall be paid by such parties Costs of 
or out of such funds as the Court or a judge may direct ; or, if °^P.^^ 
not otherwise paid, may be paid out of such moneys (if any) as 
may be provided by Parliament.'* 

Under Order 65, r. 27 (20) a master will by order of the Court Unneces- 
or a judge inquire into the costs of certain matters occasioned sary costs 
by misconduct or negligence. Thus the " Court or judge may, ^^er of 
at the hearing of any cause or matter, or upon any application the Court 
or proceeding in any cause or matter in Court or at chambers, ?^J?.^^f 
and whether the same is objected to or not, direct the costs of lowed Vy 
any indorsement on a writ of summons, pleading, summons, the maste 
affidavit, evidence, notice requiring a statement of claim, notice 
to produce, admit, or cross-examine witnesses, account, state- 
ment, procuring discovery by interrogatories or order, applica- 
tions for time, bills of costs, service of notice of motion or summons 
or other proceeding, or any part thereof, which is improper, 
vexatious, unnecessary, or contains vexatious or unnecessary 
matter, or is of unnecessary length, or caused by misconduct or 
negligence, to be disallowed ; 

" Or may direct the taxing officer to look into the same and 
to disallow the costs thereof, or of such part thereof as he shall 
find to be improper, unnecessary, vexatious, or to contain un- 
necessary matter, or to be of unnecessary length, or caused by 
misconduct or negligence ; and in such case the party whose 
costs are so disallowed shall pay the costs occasioned thereby to 
the other parties ; and in any case where such question shall 
not have been raised before and dealt with by the Court or 
judge, it shall be the duty of the taxing officer to look into the 
same (and, as to evidence, although the same may be entered as 
read in any decree or order) for the purpose aforesaid, and there- 
upon the same consequences shall ensue as if he had been 
specially directed to do so : and in the Queen's Bench Division 
the master shall make such order as may be required to effect 
the object of this regulation." 

In any case in which, under the last preceding regulation, or Taxation 
any other Rule of Court, or by the order or direction of a Court g^^^^jj"^ 
or judge, or otherwise, a party entitled to receive costs is liable direction 
to pay costs to any other party, the taxing officer may tax the the Court 
costs such party is so liable to pay, and may adjust the same by °' J^^g^. 
way of deduction or set-off, or may, if he shall think fit, delay 
the allowance of the costs such party is entitled to receive until 
he has paid or tendered the costs he is liable to pay ; or such 
officer may allow or certify the costs to be paid, and direct 
payment thereof, and the same may be recovered by the party 
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entitled thereto in the same manner as costs ordered to be paid 
may be recovered (Order 65, r. 27 (21)). 

Where it is directed that costs shall be taxed, in case the 
parties differ about the same, the party claiming the costs shall 
bring the bill of costs into the office of the proper taxing officer, 
and give notice of his having so done to the other party, and at 
any time within eight days after such notice such other party 
shall have liberty to inspect the same without fee, if he thinks 
fit. And at or before the expiration of the eight days, or such 
further time as the taxing officer shall in his discretion allow, 
such other party shall either agree to pay the costs, or signify 
his dissent therefrom, and shall thereupon be at liberty to tender 
a sum of money for the costs ; but where he makes no such 
tender, or where the party claiming the costs refuses to accept 
the sum so tendered, the taxing officer shall proceed to tax the 
costs ; and where the taxed costs shall not exceed the sum 
tendered, the costs of the taxation shall be borne by the party 
claiming the costs (r. 27 (34)). 

So also where, in proceedings before the taxing officer, any 
party is guilty of neglect or delay, or puts any other party to 
any unnecessary or improper expense relative to such proceed- 
ings, the taxing officer may direct such party or his solicitor to 
pay such costs as he may think proper, or deal with them under 
regulation 21 (r. 27 (SS)). 

The allowances in respect of fees to the conveyancing counsel 
of the Court and to any accountants, merchants, engineers, 
actuaries, and other scientific persons to whom any question is 
referred, shall be regulated by the taxing officers, subject to 
appeal to the Court or judge, whose decision shall be final 
(r. 27 (36)). 

Where an action or petition is dismissed with costs, or a 
motion is refused with costs, or any costs are by any general or 
special order directed to be paid, the taxing officer may tax such 
costs without any order referring the same for taxation, unless 
the Court or a judge upon the application of the party alleging 
himself to be aggrieved prohibits the taxation of such costs 

(r. 27 (33))- 

The taxing master, under Order 65, r. 27, regulation 57, has 

power to limit or extend the time for any proceeding before 
him. Also where by any general Order or any order of the 
Court or a judge a time is appointed for any proceeding before 
or by a taxing master, unless the Court or judge shall other- 
wise direct, he is empowered from time to time to extend the 
time appointed upon such terms (if any) as the justice of the 
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case may require, and although the application for the same is 
not made until after the expiration of the time appointed, it 
will not be necessary to make a certificate or order for this 
purpose unless required for any special purpose. 

Where final judgment is entered in the District Registry, Taxation 
costs shall be taxed in such Registry unless the Court or a i^^ district 
judge shall otherwise order (Order 35, r. 4). registry. 

A master while sitting as a judge at chambers has no power Master at 
to award costs other than costs of or relating to any proceeding Chambers 
before a master and other than any costs which by the rules or jgy^^ 
by the order of the Court or a judge he is authorized to award ; taxation, 
nor Jias he any power to review taxation of costs (Order 54, r. 12).* 

* See post ^ p. 180. 
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By Order 65, r. 16, one day's notice of taxing costs, together 
with a copy of the bill of costs and affidavit of increase (if any), 
shall be given by the solicitor of the party whose costs are to 
be taxed to the other party or his solicitor in all cases where a 
notice to tax is necessary.* 

The notice must be served during office hours, i.e., before 
six o'clock in the evening, on any weekday except Saturdays, 
when it must be served before two in the afternoon. If the 
service is effected after 6 P.M. on any weekday except Saturday, 
it is deemed to have been effected on the following day; if effected 
after 2 P.M. on Saturday, it is deemed as effected on the following 
Monday.^ The affidavit of service, if required, must state when, 
where, how, and by whom service was effected (Order 6y, r. q).** 

By Order 65, r. 17, notice of taxing costs shall not be neces- 
sary in any case where the defendant has not appeared in 
person or by his solicitor or guardian. This rule is the same as 
rule 61 of the Reg. Gen. Hil. Term, 1853, prior to which it had 
been decided upon a similar rule that a defendant who had 
allowed a plaintiff to enter an appearance for him was not 
entitled to notice of taxation \^ nor was he so entitled where, 
after the appearance had been so entered by the plaintiff, he 
had taken out a summons for time to plead, for such a pro- 
ceeding was held not to be tantamount to an appearance.^ 

Notice to tax may be given on the day of trial for the next 



* This rule is a reproduction of rule 59 of Reg. Gen. Hil. Term, 1853. For 
form of notice to tax see Chitty's Forms, p. 338 (ed. 11). 

^ Order 64, r. 11. 

c See further Order 67, rr. 2, 3. 

d Marshall, 225 ; Pope v. Mann, 2 M. & W. 881 : 6 LJ. Ex. 204 ; Burch 
V. Pointer, 3 M. & W. 310 : 7 LJ. Ex. 63 ; Welch v. Vickery, 15 M. & W. 
59 ; Bolton V. Manning, 5 Dowl. 769. 

® Marshall, 225 ; Welch v. Vickery, 15 M. & W. 59 ; Rules of Hil. Term ; 
4 Will. iv. s. 17. 
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day, on which day judgment may be signed and execution 
issued, where an order has been made for immediate execution.* 

By Reg. Gen. Hil. Term, 1853, r. 60, one appointment only One ap- 
shall be deemed necessary for proceeding in the taxation . of P^J^^^^^^^ 
costs or of a solicitor's bill.'' The party who has the con- sary. 
duct of the order obtains the appointment to tax. But if he party to 
neglects to attend, the solicitor for the opposite party should obtain ap- 
proceed with the taxation, and ought not to treat the appoint- po^^^t"^^"^- 
ment as abandoned.® The taxing master will most probably 
in the exercise of his discretion give reasonable time to tHe 
parties if the circumstances warrant him so to do.** By rule 
154 of the same rules, it is provided also that an attendance What at- 
on a summons or an appointment before a master for half an tendance 
hour next immediately following the return thereof shall be nl^em^f- " 
deemed a sufficient attendance; and by rule 172, on every ficient. 
appointment made by the master, the party on whom the same 
shall be served shall attend such appointment without waiting 
for a second, or in default thereof the master may proceed ex 
parte on the first appointment. 

An order will be made to review the taxation of a bill of Review of 
costs if the party, as for instance the plaintiff, taxes his costs ^here^party 
and signs judgment without having given notice of taxation in taxes with- 
a case where such notice ought to have been given .^ out notice. 

It would seem that, if the costs of cross issues are intended Taxation 
to be taxed at the time of the taxation of the costs in the cause, ^^^^^^ts of 
it is not necessary to give notice thereof/ issues. 

When any party entitled to costs refuses or neglects to bring Refusal by 
in his costs for taxation, or to procure the same to be taxed, and ^ P^'^ty to 
thereby prejudices any other party, the taxing officer shall be cos^f for 
at liberty to certify the costs of the other parties, and certify taxation, 
such refusal or neglect, or may allow such party refusing or 
neglecting a nominal or other sum for such costs, so as to pre- 
vent any other party being prejudiced by such refusal or neglect 
(Order 65, r. 27 (28)). 

It was held in one case before the Judicature Acts that the 
master might tax the costs at the nominal sum of 3s. 4d., where 
the defendant's solicitor had refused to attend, after a peremp- 
tory appointment to tax had been made.? 

* Alexander v. Williams, 4 D. & L. 132. 

^ As to preservation of the general orders see Order 65, r. 27 (25) ; but j^^ 
also Appendix O (16) to R.S.C. 1883. 
<= Sheriff v. Gresley, 4 A. & E. 338. 
d Dax, ^\ \ see also Order 65, r. 27 ($7). 

* Marshall, 22$. 
' Dax, 235. 

« Christie v. Thompson, i Dowl. N.S. 592. 
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Where the taxation has commenced, the master will adjourn 

it from time to time as circumstances or his own convenience as 

regards his other official duties may require.' 

One taxa- The practice is to have only one taxation of costs in an action, 

^^^\ nl ^^^ ^^^ ^^^ does not apply where costs are given by the Court 

as a rule, of Appeal,** or are ordered to be paid forthwith. 

Affidavit The amount of the costs of the trial, including the evidence, 

ofincrease. the subpoenaing of and payments to witnesses, counsel, and 

Court fees, must be supported by affidavit, commonly called the 

affidavit of increase.*' 

Materiality In order to obtain the master's allowance for the expenses of 

of wit- witnesses, it is absolutely necessary that their materiality should 

be sworn ^^ sworn to in the affidavit. It must also be sworn that they 

to. actually attended the trial, and that their expenses have been 

paid.^ It follows from this that it would not be sufficient for 

the deponent to swear that he " believed," or that " to the best 

of his belief," the witnesses had been paid ; nor that he had 

" caused " the witnesses to be paid. The actual fact must be 

sworn to.^ If there be any doubt upon the point of materiality, 

the master will, if required, read the brief and judge for himself 

whether the witnesses be material or not, and allow or refuse 

their expenses accordingly. 

It is absolutely necessary in the case of a witness who has 
not been called at the trial, and whose expenses are claimed, 
that the deponent should swear that in his opinion the witness 
was material, and his attendance at the trial necessary, other- 
wise the master would not be able to satisfactorily judge for him- 
self in the matter where the only information is to be gathered 
from a perusal of the brief itself. Thus the proof of the wit- 
ness might show that his evidence was material, whereas in fact, if 
he had been called at the trial, the contrary would have appeared. 
Under the former practice, unless an affidavit of increase had 
been made, the allowance to witnesses in the cause was limited 
in the whole to forty shillings/ 
Service of A copy of the affidavit of increase (if any) must be served 
copy of by the solicitor of the party whose costs are to be taxed upon 
affidavit of ^^ opposite party or his solicitor at least one day before taxa- 
tion in all cases where a notice to tax is necessary.^ It ought 

* Dax, 51 ; see also Order 65, r 27 (t;7). 
^ Philips V. Philips, 5 Q.B. D. 60, and ante, p. 161. 
= Gray, 496 ; for forms of affidavit of increase see Chitty's Forms, pp. 338, 

340 (ed. 11). 

^ Freeman v. Rosher, 6 D. & L. 517 : 18 L.J. Q.B. 105. 

• Cross V. Durrell, 29 L.J. Ex.473, 
f Dax, 253, 254. 
8 Order 65, r. 16. 
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also to show when and before whom it has been sworn ;* and 
when an affidavit of service is necessary, it must state when, 
where, how, and by whom the service was effected.*^ 

An affidavit of increase respecting the costs of the pleadings 
and the office fees of the proceedings down to trial is not re- 
quired, because the documents themselves and the record will 
affi^rd sufficient information to the master. 

The question whether costs are to be taxed upon the higher Higher 01 
or lower scale is one which does not now arise.° lowerscal 

The general rule is that they are to be taxed on the lower 
scale. It does not seem that in any case except where a bill of 
costs is referred to taxation as between solicitor and client will 
fees be allowed on the higher scale without an order, which will 
only be granted on special grounds arising out of the nature 
and importance or the difficulty or urgency of the case. 

The following are the rules which deal with this matter: — 

By Order 65, r. 8, in causes and matters commenced after Costs to I 
these rules come into operation, solicitors shall be entitled to **^^^ 
charge and be allowed the fees set forth in the column headed on^lower 
" lower scale " in Appendix N, in all causes and matters, and no scale, 
higher fees shall be allowed in any case, except such as are by 
this Order otherwise provided for ; and in causes and matters 
pending at the time when these rules come into operation, to 
which the higher scale of costs previously in force was applic- 
able, the, same scale shall continue to be applied. 

By rule 9, the fees set forth in the column headed " higher Higher 
scale " in Appendix N may be allowed, either generally in any f^^g^Qj 
cause or matter, or as to the costs of any particular application by order 
made, or business done, in any cause or matter, if, on special Court or 
grounds arising out of the nature and importance, or the difficulty J^^^e- 
or urgency of the case, the Court or a judge shall, at the trial or 
hearing, or further consideration of the cause or matter, or at 
the hearing of any application therein, whether the cause or 
matter shall or shall not be brought to trial or hearing or to 
further consideration (as the case maybe), so order; or if the 
taxing officer, under directions given to him for that purpose by 
the Court or a judge, shall think that such allowance ought to 
be so made upon such special grounds as aforesaid. 

a- Wheldal v. Northern R. Co., 13 M. & W. 9 : 2 D. & L. 246. 

^ See Order 67, r. 9. 

° The following are the decisions under the annulled Rules of Court, 1875, 
as to allowances on the higher or lower scale : — Chapman v. Midland R. 
Co., 5 Q.B. D. 431 : 49 LJ. Q.B. 449; Duke of Norfolk v. Arbuthnot, 6 
Q.B. D. 279 : 50 L.J. Q.B. 384 ; Goodhand v. Ayscough, 10 Q.B. D. 71 : 52 
L.J. Q.B. 97. 

N 
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By rule lO, upon any reference to a taxing officer to tax a 
bill of costs of a solicitor for the purpose of ascertaining the 
amount due to such solicitor in respect thereof from the person 
to be charged therewith, if such bill shall include charges for 
business done in any cause or matter, the taxing officer may 
allow the fees set forth in the column headed '* higher scale " in 
Appendix N, in respect of such cause or matter, or in respect of 
any particular application made or business done therein, if on 
such special grounds as are in the last preceding rule mentioned, 
he shall think that such allowance ought to be so made. 

But by rule 27, regulation 37, the rules, orders, and practice of 
any Court whose jurisdiction is transferred to the High Court of 
Justice or Court of Appeal, relating to costs, and the allowance 
of the fees of solicitors and attorneys, and the taxation of costs, 
existing prior to the commencement of the Principal Act, shall, 
in so far as they are not inconsistent with the Principal Act and 
these rules, remain in force and be applicable to costs of the 
same or analogous proceedings, and to the allowance of the fees 
of solicitors of the Supreme Court and the taxation of costs in 
the High Court of Justice and Court of Appeal. 

By regulation 43, when a writ of summons for the commence- 
ment of an action shall be issued from a district registry, and 
when an action proceeds in a district registry, all fees and 
allowances, and rules and directions relating to costs, which 
would be applicable to such proceeding if the writ of §ummons 
were issued at the Central Office, and if the action proceeded in 
London shall apply to such writ of summons issued from and 
other proceedings in the district registry. 

It was decided under the annulled Rules of Court, 1875, that 
a judge has no power to delegate to a master the discretionary 
authority given to him with reference to allowing costs on the 
higher or lower scale.* 

When a master has completed the taxation he signs a certifi- 
cate or allocatur which shows the final balance which is justly 
due, or which ought to be refunded.^ 

The certificate or allocatur is in the nature of an award 
between the parties, and is the property of the person in whose 
favour it is made.° Unless set aside, the allocatur is final and 
conclusive as to the amount.^ 



» The Corticene Floor Covering Co. v, Tull, 27 W.R. 373 ; but see Order 
65, r. 9, which qualifies this decision. 

•* Dax, 53 : Marshall, 232 ; for form now in use see post Appendix, part ii. 

<^ Doe d. King v. Robinson, 4 Dowl. 503. 

d As to this see tit. Review of taxation, and Order 6$, r. 27 (41, 42), 6 & 7 
Vic. c. 73, s. 43- 
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- Interest on costs runs from the date of the master's certificate interest on 
or allocatur.^ costs. 

Where before the Judicature Acts a defendant had obtained 
judgment for his costs, against which judgment there had been 
unsuccessful appeals to the Exchequer Chamber and House of 
Lords it was held that interest could be allowed only upon the 
sum for which judgment was originally obtained in the Court 
below and not upon the costs of the appeals.** 

By Order 65, r. 2^, regulation 39, any party who may be Review of 
dissatisfied with the allowance or disallowance by the taxing taxation, 
officer, in any bill of costs taxed by him, of the whole or any 
part of any items, may at any time before the certificate or alio- Objection 
catiir is signed deliver to the other party interested therein, and to taxation 
carry in before the taxing officer, an objection in writing to such ^^^n by 
allowance or disallowance. An objection in writing must party be- 
specify therein by a list in a short and concise form the items or ^o^^^ alloca- 
parts thereof objected to, and the grounds and reasons for such *"'^^sne . 
objections. The dissatisfied party, after having delivered the 
objections, may thereupon apply to the taxing officer to review 
the taxation in respect of the same. 

Upon such application the taxing officer, under regulation 40, Recon- 
shall reconsider and review his taxation upon such objections, si^ieration 
and he may, if he shall think fit, receive further evidence in ^y miteT 
respect thereof, and if so required by either party he shall state before sign- 
either in his certificate of taxation or allocatur, or by reference ^"S alloca- 
to such objection, the grounds and reasons of his decision 
thereon, and any special facts or circumstances relating thereto. 

And any party who may be dissatisfied with the certificate or Applica- 
allocatur of the taxing officer as to any item or part of an item juXe^to 
which may have been objected to as above-mentioned may, review 
under regulation 41, apply to a judge at chambers for an order taxation, 
to review the taxation as to the same item or part of an item, 
and the judge may thereupon make such order as he may think 
just. 

The application to the judge at chambers must be made Time 
within fourteen days from the date of the certificate or allocatur, ^hj^h 
or such other time as the Court or judge or taxing officer at the application 
time he signs his certificate or allocatur may allow. to be 

The application is to be heard and determined by the judge ^-V 

upon the evidence which had been brought in before the taxing ^hen taxa- 

officer ; and no further evidence is to be received upon the tion re- 
viewed. 

* Schrc3eder v, Cleugh, 46 L j. Q.B. 365. 

^ Lancashire & Yorkshire R. Co. v, Gidlow, L.R. 9 Ex. 35 : 43 L.J. Ex. i ; 
but as to taxing costs of appeal at once and obtaining the master's alloca- 
tur, see ante pp. 161, 176. 

N 2 
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hearing thereof, unless the judge shall otherwise direct (regu- 
lation 42). 

There is a right of appeal to the Divisional Court and also to 

the Court of Appeal, as in other cases, from the decision of the 

judge under these rules. 

Allocatur The certificate or allocatur of the taxing officer is final and 

when final, conclusive as to all matters which have not been objected to in 

the manner aforesaid (regulation 41). 

It is to be observed that under regulation 39 the application 
to a master to review his own taxation must be made before the 
certificate or allocatur has been signed by him. As soon as the 
allocatur is signed the master, qua taxing master, has become 
functus officio. 
Master to The certificate or allocatur must be signed before the party 
cSur*b«- ^^^ ^^ dissatisfied with the taxation can apply to the judge to 
fore taxa- review the taxation. Formerly the master stated the grounds 
tion can be and reasons of his decision ; it may be that in some cases this 
reviewea. ^-jj ^^^ ^^^ j^^ necessary, because the above-mentioned regula- 
tion 40 provides that the master is to state his reasons, &c., " if 
so required by either party!* 
Mastercan- A master while sitting as a Judge at chambers has no juris- 
not review. Miction to review taxation of costs.* Under Reg. Gen. Mich. 
Term 1867, the parties, however, might by consent allow the 
master to review taxation of costs. 
Court will The Court or a judge will not before the taxation of costs 
not make make an order as to the principle upon which they are to be 
order as to ^^xed, if objection be made to that course.^ 
on which The discretion which is given to a Court or judge or master 
costs to be is not exercised in an arbitrary manner, but is regulated by 
taxed. certain well-known principles upon which the Court, judge, or 
Discretion master act in the absence of any special circumstance. Thus it 
mastefr °' ^^^ been held that, where costs are in the discretion of the 
how to be Court, they will follow the general rule of giving them to the 
exercised, successful party unless there are peculiar circumstances to 

restrain the application of the rule.° 
Court will It is well established that the Court or a judge will not in 
not in general interfere and order the taxation to be reviewed on a 
mterfere question which depends on the discretion of the judge or master, 
withdis- as, for instance, where the objection is to the amount. But 

cretion. ^ q^.^^^. ^^^ j. ^^ 

^ Dax, 64 ; Burton v. Burton, 29 L.J. Ex. 291 ; Sellman v. Boorn, 8 M. &: 
W. 552 : 10 L.J. Ex. 433 ; Cleaver v. Hargreave, 2 Dowl. 689 ; for instance 
under Lands Clauses Consolidation Acts see Eccles v. Mayor of Blackburn, 
30 L.J. Ex. 358. 

c See Barker v. Birch, 7 Sc. N.R. 397 : 1 D. & L. 816 ; Johnson v. Dia- 
mond, II Ex. 431 : 25 L.J. Ex 40. 
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they will interfere in cases where it has been exercised upon 
erroneous principles, or where it has not been exercised at all by 
the master. 

Although the allowances for many matters or proceedings are 
on taxation left to the discretion of the master, yet that dis- 
cretion must be exercised in a fair and reasonable way, according 
to the usual or established practice and allowance in respect of 
such matters ; otherwise the Court or judge will interfere and 
review the discretion of a master who has not so exercised it.* 

A good illustration of the way in which the master is to 
exercise his discretion in respect of all fees or allowances which 
are discretionary is afforded by Order 65, r. 2J (38), which pro- 
vides that in such a case the master is in the exercise of his 
discretion to take into consideration the other fees and allow- 
ances to the solicitor and counsel (if any) in respect of the work 
to which any such allowance applies, the nature and importance 
of the cause or matter, the amount involved, the interest of the 
parties, the fund or persons to bear the costs, the general con- 
duct and costs of the proceedings, and all other circumstances. 

This regulation at all events clearly lays down the principles 
upon which the master is to act when exercising his discretion 
in respect of fees and allowances which are discretionary. 

The rule upon which the Court or a judge generally act in Rule on 
considering the question whether the taxation shall be reviewed which 
or not, is clearly stated by Bovill CJ, in Hill v. Peel^ a case jn^constde 
under the Parliamentary Elections Act, 1868; but the principle ing 
there laid down is one of general application. His lordship whether 
there said : "A very wide discretion must necessarily be left to [axalion t 
the taxing officer, which must be exercised by him after a care- beorderec 
ful consideration of the particular circumstances of each case ; 
and where, after properly considering the matter, the master has 
arrived at a decision, it lies upon those who impeach his decision , 
to satisfy the Court that he is wrong. Where a principle is in- 
volved, the Court will always entertain the question and, if 
necessary, give directions to the master ; but where it is a 
question of whether the master has exercised his discretion 
properly, or it is only a question as to the amount to be 
allowed, the Court is generally unwilling to interfere with 
the judgment of its officer, whose peculiar province it is 
to investigate and to judge of such matters, unless there 

^ Dax, 113 ; see further Daniell's Chanc. Pr. 1238, et seq. (ed. 5). 

^ L.R. 5 C.P. 172, 180 : 39 L.J. C.P. 89, 91 ; see also Burton ^'. Burton, 29 
L.J. Ex. 291 ; Wakefield v. Brown, L.R. 9 C.P. 410 : 43 L.J. C.P. 222 ; 
Golding V. The Wharton Saltworks Co., i Q.B. D. 374; Marcus z/. The 
General St. Nav. Co., 35 L.T. N.S. 353 ; Smith v. Baker, 28 L.T. N.S. 669. 
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are very strong grounds to shew that the officer is wrong 
in the judgment which he has formed." In another case* 
Brett J, said : "It is not suggested that the master has 
violated any principle of law or any rule of practice. The 
complaint is that he has not properly exercised his discretion 
in the amount of the allowance he has made. If I could be 
satisfied that he had so exercised his discretion as to produce 
injustice or throw an unreasonable burden upon the defendant, 
I should have been disposed to interfere." When applying the 
same principle in a more recent case,^ Lindley J. said: "It is 
the invariable practice of the Court not to interfere where the 
matter complained of is in the master's discretion, and he has 
exercised a discretion, unless some serious mistake has been 
made. On the other hand, where the decision of the master 
is upon a matter of principle, the Court will always entertain a 
motion to review it."*^ Finally, in an earlier case,^ Willes J. 
said : " The mode of taxation was for the discretion of the 
master; and to induce us to interfere with that, it is not 
sufficient to suggest some doubt ; we cannot review the master's 
discretion unless satisfied that he is clearly wrong. In the 
taxation of a long bill of costs there must always be more or less 
of give and take."® 

Where the master does not exercise his discretion at all, as 
for instance, where he does not take into consideration whether 
it was or was not reasonable to have incurred the costs in 
question — for that is the question upon taxation — an order will 
be made for him to review his taxation.^ 

A reasonable sum is allowed by the master on taxation be- 
tween party and party, for the bill of costs, affidavit of increase, 
if any, and the attendance on taxation, as well as for the fees 
actually paid on taxation.8 

Where a solicitor has two places of business, the adverse 

» Potter V, Kankin, L.R. 5 C.P. 518, 523. 

^ TurnbuU v. Janson, 3 C.P. D. 264, 270 ; 47 L.J. C.P. 384. 

^ As to the Court interfering with the discretion of a judge in various 
matters J^^ Strachey 7/. Lord Osborne, L.R. 10 C.P. 92: 44 LJ. C.P. 6; 
Hinde v. Sheppard, L.R. 7 Ex. 21 : 41 L.J. Ex. 25; Rippon v. Joyce, 31 
L.T. N.S. 475 ; In re I Ifracombe Conveyance Co., L.R. 4 C.P. 151 ; Smith 
V. London and St. Katherine Docks Co., L.R. 2 C.P. 630. 

^ Clarke v. The Tyne Improvement Commissioners, L.R. 3 C.P. 230, 233 : 
37 L.J. C.P. no. 

e See also Rennie v. Mills, 5 Bing. N.C. 249 : 8 L.J. C.P 148 ; Levett v. 
Rothwell, 27 L.J. Ex. 6 ; Knight v, Gravesend R. Co. 27 L.J. Ex. 8 ; Pob- 
joy V. Rich, 27 L.J. Ex. 10. 

' Mackley v. Chillingworth, 2 C.P. D. 273, 2'j(), per Grove J, : 46 L.J. C.P. 
484 ; see also chap. 25. 

« Dax, 31. 
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party has the right to calculate the distance of the nearest 
place of business to the place where the business is done.* 

The allowance on taxation of a bill of costs is 6s. 8d., or, Allowanc 
according to circumstances, a sum not exceeding two guineas, ^^^ ^^^^ °^ 
unless the same occupy so much time that the taxing officer 
shall consider that amount inadequate, in which case he may 
allow such further fee as he shall think proper.^ 

Where a defendant pays the amount claimed on a writ Plaintiffs 
specially indorsed under Order 3, r. 6, he is entitled, notwith- solicitor 1 
standing such payment, to have the costs taxed, and if more t^a/ation^ 
than one-sixth is disallowed, the plaintiff's solicitor must pay where or 
the costs of taxation (Order 3, r. 7).^ sixth dis- 

It would seem that where less than one sixth is taxed off the ^^^°^'^^- 
bill, the plaintiff's solicitor will not be liable to pay the costs of 
taxation.^ The present Rules of Court do not contain any 
provision as to what shall happen if less than one sixth is taxed 
off. But in an early case decided upon the terms of 2 Geo. ii. 
c. 23, s. 23, it was said by Parke B, that where the solicitor 
wilfully inserts any item of charge, even one shilling, which he 
must know ought not to have been charged, he is not entitled 
to the costs of taxation.® 

* Dax, 32, see post, p. 187. 

b See sQ^Xepost, Appendix I, part i, sub tit. "attendances." 
c See Hoole v. Earnshaw, 39 L.T. N.S. 409 ; C.L.P. Act, 1852, s. 8 ; re- 
pealed by 46 & 47 Vic, c. 49, sched. 
^ Carpenter v. Calvert, 17 L.T. N.S. 578, 
® Holderness v. Barkworth, 3 M & W. 341, 342 : 7 L.J. Ex. 107. 
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There are three modes of proceeding in the taxation of bills 
of costs. The first mode is strictly and simply as between 
party and party. The second is between party and party, but 
where the costs are taxed as between solicitor and client, that is 
to say, where the opposite party has to pay the amount allowed 
to the successful party ; and thirdly, between solicitor and client, 
where the client has to pay his solicitor. 

As to the first mode of taxation, namely, between party and 
party, it may be stated that it applies generally to all actions 
and proceedings in the High Court where no particular mode of 
taxation has been directed or ordered by the Court or a judge 
or agreed upon between the parties. Costs must in every case 
be taxed before they can be enforced ; unless by a compromise 
between the parties, or by an order of the Court or a judge, a 
specific or lump sum in lieu of taxed costs is to be paid.^ Thus 
upon interlocutory applications, where the Court or a judge 
shall think fit to award costs to any party, the Court or judge 
may by the order direct payment of a sum in gross in lieu of 
taxed costs, and direct by and to whom such sum in gross shall 
be paid (Order 65, r. 23). 

The costs as between party and party are confined to all 
regular and necessary proceedings in the cause,'^ and the master 
on taxation generally follows the scale which fixes the amount 
of allowances to be made, and from which he seldom departs 
except where under the Rules of Court a discretion is given to 
him to do so.° 

A solicitor will not be allowed to compromise an action on the 
condition that his bill of costs shall not be taxed, nor will the 

* Dax, 27. 

^ Gougenheim v. Lane, i M. & W. 136 : 4 Dowl. 482 ; Ward v. Bell, 2 
Dowl. 76 ; Jones v, Roberts, 2 Dowl. 374 ; Heane v. Battersby, 3 Dowl. 213 ; 
Lewis V. Woolrych, 3 Dowl. 692 ; Wells v. The Mitcham Gaslight Co., 4 
Ex. D. I : 48 LJ. Ex. 75. 

•^ E.g.: see Order 65, r. 27, regulations i, 3, 4, 15, 17, 24. 
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Court sanction an agreement between him and the opposite 
party to pay more than the ordinary rate of allowance, for such 
agreement is not for the benefit of the client, but is exclusively 
for the benefit of the solicitor ; and if such an agreement be 
entered into it is not binding on the master,* but there is no 
objection to the solicitor charging less than the usual rate. The 
master will in such matters as the above allow the costs of all 
the common and regular and usual proceedings ; and he will 
also allow such incidental costs as, although unusual, appear 
clearly to be necessary and are directed, or from the practice 
are commonly considered to be costs in the cause.** As the 
costs so taxed are then limited to the costs in the cause, he will 
not allow any costs previous to the commencement of the action 
with the exception of a letter for payment of a debt or notice of 
action, where by statute a notice is required ; nor will he allow 
the costs of any proceedings that appear to him to be unneces- 
sary ; and of this the Courts generally hold him to be the 
proper judge.* 

Thus, as to costs to be paid or borne by another party, no Unneces- 
costs are to be allowed which do not appear to the master to sary costs 
have been necessary or proper for the attainment of justice ^|^^ '^^ ^ 
or defending the rights of the party, or which appear to the 
master to have been incurred through over-caution, negligence, 
or mistake, or merely at the desire of the party (Order 65, 
r. 27 (29)). 

Again, as to delivery of pleadings, services, and notices, the Allow- 
fees are not to be allowed when the same solicitor is for both ^^^^^ 
parties, unless it be necessary for the purpose of making an ^melolk 
affidavit of service (Order 65, r. 27 (6)) ; so also the fees as to torforboi 
perusals are not to apply where the same solicitor is for both parties ; 
parties (Order 65, r. 27 (7)). 

Where the same solicitor is employed for two or more where on 
defendants, and separate pleadings are delivered or other pro- solicitor f 
ceedings had by two or more such defendants separately, the fendants. 
master shall consider in the taxation of such solicitor's bill of 
costs, either between party and party or between solicitor and 
client, whether such separate pleadings or other proceedings 
were necessary or proper, and if he is of opinion that any part 
of the costs occasioned thereby has been unnecessarily or im- 
properly incurred the same shall be disallowed (Order 65, 
r. 27 (8)). 

* Woosnam v. Wood, i Dowl. 68 1 ; Tanner v. Lea, 5 So. N.R. 237. 
^ See tit. " costs in the cause," d!«/^, chap. 18. 
<= Dax, 28. 
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Costs be- The master can only tax, as between party and party, costs 
tween which an arbitrator has awarded to be taxed by a master ; for 
™Z^« an arbitrator cannot on a reference at common law, unless 

party on , . ' 

reference, specially authorized, award any other than common costs as 

between party and party.* 
Set-off of The master may allow a set-off for damages or costs be- 
costs be- tween the parties, notwithstanding the solicitor's lien for costs 
mSes. ^ ^^ ^^ particular cause or matter in which the set-off is sought 

(Order 65, r. 14) ; also the costs of cross-issues.^ 
Extra -^^ unsuccessful party is not liable for extra costs payable by 

costs. the successful party to his solicitor.^ 

"Full ^^ ^ statute gives "full costs" or "all the costs expended," 

costs." the master on taxation will only tax the costs as between 
party and party.^ 

The master will allow as between party and party such 

costs as are by statute or rule of Court ordered to be costs in 

the cause : as, for instance, if a cause is removed from an 

inferior Court having jurisdiction in the cause, the costs in the 

Court below (Order 65, r. 3). 

No costs T\\^ successful party in legal proceedings cannot, where the 

able^lVom solicitor who was employed by him was uncertificated, recover 

opposite his costs and disbursements from the opposite party who would 

P^'^^y otherwise be liable.® 

citor un^ ^" The objection that a solicitor is not duly qualified and that 
qualified, a party to an action cannot therefore recover his costs must be 
Objection taken before the master on the taxation of costs, and if not then 
that soli- taken it cannot afterwards be taken on an application to review 
quaUfiedto ^^^ taxation, unless the omission be satisfactorily explained, 
be taken on It is not a satisfactory explanation merely to state that the 
taxation, applicant was not aware of the defect in the solicitor's qualifica- 
tion when the taxation took place ; but it must also appear that 
by the exercise of reasonable diligence the defect could not have 
been discovered earlier.*^ 

But if a party has paid money to an unqualified practitioner 
he cannot recover it back from him ; and to this extent it would 

* See Russell on Arbitration, p. 387 ; see also p. 288, as to delegating to 
the master the taxing of costs. 

^ See as to what costs may be set off, post^ chap. 25. 

- See Cotterell v, Jones, 21 L.J. C.P 2:11 C.B. 713. 

^ Jamieson v, Trevelyan, 10 Ex. 748 : 24 L.J. Ex. 74 ; Irwine v. Reddish, 
5 B & Aid. 796. 

" Fowler v. Monmouthshire Canal Co ,4 Q.B. D. 334 : 48 L.J. Q.B. 457 : 
yj & 38 Vic. c. 68, s. 12 ; and see Paterson v, Powell, 2 Dowl. 738; Humph- 
reys V, Harvey, 2 Dowl. 827. 

^ Fullalove z/. Parker, 31 L.J. C.P. 239: 12 C.B. N.S. 246; Punter v. 
Lord Grantley, 3 M. & G. 295. 
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seem that he is entitled to recover the amount so paid from 
his opponent.^ 

A party not a solicitor who sues or defends in person is en- party suing 
titled to no more than his expenses out of pocket. But a pr defend- 
solicitor regularly qualified is allowed as between party and *^ ^" 
party to make the same charges for business done when he ^. .. . * 
defends or sues in person as when he acts as solicitor for another, suing or 
with the exception of certain well known charges for taking defending 
instructions, as he is not entitled to charge for instructing *° P^,'^^'?° 
himself. If he employ another solicitor he is entitled to no costs, 
more costs than if he sues or defends in person.^ 

Where a solicitor has two places of business, the adverse party Allowance 
has a right to calculate the distance of the nearest place of where soli- 
business to the place where the business is done.<^ Provision is ?^^^^ 1 

■"• . , two places 

made by the Rules of Court for i7iter alia the indorsement on ofbusiness. 
the writ of summons of the address of the plaintiff and the name 
of firm, and place of business of the solicitor, or if his place of 
business is more than three miles from the principal entrance to 
the Central Hall at the Royal Courts of Justice, another proper 
place to be called his address for service, which is to be not 
more than three miles from the Central Hall where writs, notices, 
pleadings, orders, summonses, warrants, and other documents, 
proceedings, and written communications may be left for him. 
And where any such solicitor is only agent of another solicitor, 
he is to add to his own name or firm and place of business the 
name or firm and place of business of the principal solicitor 
(Order 4, r. i). Similar provision is made where a writ is issued 
out of the central office by a plaintiff suing in person, and also 
where the writ is issued out of a district registry {See rr. 2, 3). 

Any extra costs occasioned by a departure from these pro- 
visions, as, for instance, by unnecessarily serving notices in the 
country, would be disallowed on taxation between party and 
party.*^ 

The second mode of taxation is between party and party, Taxation 
where the costs are taxed as between solicitor and client. A ^j^^^d 
more liberal allowance is made on taxation of costs in this party, as 
mode, which is sometimes done by a judge's order, by a rule of between 
court, by consent of the parties, or under the terms of some ^nd^cir 
statute. 

The principle of such taxation is, that the successful party is General 
to be entirely free from what are usually called extra costs, but principle, 
there may be circumstances where that principle is not fully 
carried out. For instance, there may have been expenses in- 

* Fullalove v. Parker, supra, ^ Dax, 31. 

^ Dax 32, and mite^ p. 182. d Id, 54. 
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curred previous to the commencement of an action which, un- 
less specially ordered or provided for, cannot be allowed by the 
master ; such expenses may be incurred for making searches or 
inquiries, or in the investigation of claims, or for preparing cases 
for the opinion of counsel, and fees to counsel ; and the reason 
why they cannot be allowed is that, in order to stay proceedings 
in an action between certain persons, the costs are confined to 
the proceedings in such action, and therefore cannot apply to 
charges incurred before the commencement thereof. In order to 
include such charges, therefore, special provision should be made 
in the rule, order, or consent.* 
Certain Moreover, it may happen that in the conduct of a cause 

which certain journeys and expenses may have been incurred unknown 
might not to the opposite party, for which the ch'ent may be liable,*^ but 
be allowed, -which the opposite party ought not to be called upon to pay, on 
Journeys, tjjg ground of surprise ; for in consenting to pay the costs to be 
taxed as between solicitor and client, it is generally considered 
only to apply to the usual costs ; and if any extraordinary costs 
have been incurred unknown to the other party, he ought to be 
made acquainted therewith, otherwise'he may be obliged to pay 
considerable expenses wholly unknown to him and therefore 
Witnesses, never contemplated by him in the arrangement. It may also 
be that upon subpoenaing, or upon the attendance of witnesses 
at a trial, the client may think proper to have a greater number 
to prove certain facts than are necessary, or to pay to such 
witnesses more than was formerly authorized by the scale of 
Counsel, allowances sanctioned by the judges f or he may choose to have 
a greater number of counsel, and to give them larger fees than 
are warranted by the circumstances of the case.^ In such cases 
the master will not allow more than is customary for the 
occasion, although he may be directed to tax the costs as 
between solicitor and client ; but all such matters are generally 
considered to be in the discretion of the master.^ 
The Rule jf ^ party claims all the costs and expenses he may have in 
for costY ^^y ^^y ii^curred to be taxed as between solicitor and client, 
should in- care should be taken that the judge's order, or rule of court, or 
elude ex- consent, should be so worded as to include such extra costs ; 

traordinary 

costs. a Dax, 32 ; and see Lipscombe v. Turner, 4 D. & L. 125, where Patter- 

son J. remarked that the general view adopted as to this mode of taxation 
was that the costs should be so taxed as that the successful party should have 
no costs at all to pay. 

^ See post ^ chap. 25. 

'^ The allowance to witnesses is now in the discretion of the master, see 
post J chap. 25. 

d As to allowances to counsel see post, chap. 25. 

« Dax, ^z ^^ ^^Q' 
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but under any circumstances the master will always consider 
what are fair and proper costs to be incurred, and will at all 
events limit his allowance to the same extent as if the taxation 
proceeded as between the solicitor and his client.* 

The last mode of taxation to be considered is as between Taxation 
solicitor and client. asbetwee 

The general principle upon which the master acts upon and clieni 
taxation as between solicitor and client, is to allow such costs 
as under the circumstances he considers fair, proper, and 
reasonable, but he will not allow the costs of unnecessary pro- Unneces- 
ceedings or payments, or the expenses of unnecessary journeys ^^^ ^^^^' 
or attendances, even though the same may have been taken at pensesno 
the express desire of the client.^ It is the duty of the solicitor allowed, 
to protect and advise his client, and if in the course of the action 
he is about to incur unusual expenses, such as the costs of 
shorthand notes of evidence given at a reference,^ or is Short- 
about to undertake a journey,^ which will cause extra costs, he ^^"^'^o*^ 
must point out to his client that the additional expenses so 
incurred will not be allowed to him, even if successful in the 
action, on taxation between party and party ; and in default of 
so doing, the solicitor will not be entitled to charge the costs 
so incurred on taxation between solicitor and client.^ 

So also, if a client desires an unusual number of counsel to be Extra 
employed, or larger fees to be given to them than the circum- counsel 
stances justify, or that there should be several consultations with 
counsel in the course of the proceedings, or larger payments to 
be made to witnesses than the general scale warranted ; and 
although the solicitor might be entitled to be re-imbursed in 
respect of such matters by his client, he ought at least to inform 
him that the excess will not, between party and party, be allowed 
by the master, and that at all events it must fall upon the 
client.^ 

If a solicitor uses language which leads his client to suppose 
that certain extra costs which it is proposed to incur would be 
allowed on taxation between party and party, whereas in fact 
they would not be so allowed, the master on taxation between 
solicitor and client will disallow the costs so incurred.^ 

* Dax, 34. 

b Ibid. 42 ; Smith's Chanc. Pr. vol. i. pp. 1081, 1084 (ed. 7). 
c In re Blyth, 52 L.J. Q.B 186: 10 Q.B. D. 207; see Wells v. The 
Mitcham Gaslight Co., 4 Ex. D. i : 48 L.J. Ex. 75. 
'' Dax, 42. 

• hi re Blyth, supra j In re Smith, 13 M. & W. 477 : 14 L.J. Ex. 63 ; /;/ re 
Snell, 5 Ch. D. 815, 826 ; Foy v. Cooper, 2 Q.B. 937 ; In re Price, 9 Beav. 

234. 

' Dax, 42. 

8 Collins V. Brook, 4 H. & N. 270 : 28 L.J. Ex. 143. 
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With regard to the difference which exists between the prin- 
ciple upon which costs are taxed between party and party and 
between solicitor and client, it may be stated that it is a mistake 
to say that only what is necessary and reasonable to be allowed 
as between party and party is also reasonable as between 
solicitor and client. It might be reasonable to allow in the 
latter case what it is reasonable to allow in the former, but 
the converse is not true.* 
The mas- It would Seem that the master on taxation has no jurisdiction 
termayde- to determine whether the acts or business done for the client 
*^h™/h^ were useful or beneficial or not ; but he may determine what 
business was necessary to be done, and may tax off the bill such costs as 
necessary, he may deem to have been unnecessarily incurred.** 
^h* th^ ^^^ ^^^ ^^^ master, unless ordered specially to do so, enter 

beneficial, ii^to any question of disputed retainer, or whether the solicitor 
was guilty of negligence, or whether he agreed to do the business 
for costs out of pocket.^ 
Liability of ^^^ if in any case it appears to the Court or a judge that 
solicitor costs have been improperly or without reasonable cause incurred, 
personally ^^ ^^^t by reason of any undue delay in proceeding under any 
incurred judgment or order, or of any misconduct or default of the 
impro- solicitor, any costs properly incurred have nevertheless proved 
perly, neg- fj-uij-jess to the person incurring the same, the Court or judge 
^^^ ^' may call on the solicitor of the person by whom such costs 
have been so incurred to shew cause why such costs should not 
be disallowed as between the solicitor and his client, and also 
(if the circumstances of the case shall require) why the solicitor 
should not repay to his client any costs which the client may 
have been ordered to pay to any other person, and thereupon 
make such order as the justice of the case may require (Order 
65, r. 11). 

The Court or judge may, if they or he think fit, refer the 

of inSte^ niatter to a master for inquiry and report, and direct the solicitor 

to master in the first place to shew cause before the master ; and may 

for enquiry, also, if they or he think fit, direct or authorize the official 

solicitor of the Supreme Court to attend and take part in such 

inquiry (ibid), 

» Per Lindley LJ, in re Blyth, 52 L.J. Q.B. 186, 189 ; 10 Q.B. D. 207. 

^ Dax, 43 ; Cliffe v. Prosser, 2 Dowl. 21 ; Morris v. Parkinson, 3 Dovvl. 
744 ; Heald v. Hall, 2 Dowl. 163 ; Nichols v, Williams, 11 L J. Q.B. 190 ; 
I Dowl. N.S. 840. 

c Archb. Pr. 127 (ed. 13) ; Jones v, Roberts, 2 Dowl. 656 ; Nelson v. 
Slack, 2 M. & G. 820 ; Matchett v, Parkes, 9 M. & W. 767 ; 1 1 LJ. Ex. 
287 ; as to directing an issue between the solicitor and client to try the 
question of authority see Hammond v, Thorpe, i C. M. & R. 65 : 2 Dowl. 
721 ; Souter v. Watts, 2 Dowl. 263. 
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Such notice (if any) of the proceedings or order shall be given Notice to 
to the client in such manner as the Court or judge may direct. ^ ^^'^^^ 

Any costs of the official solicitor are to be paid by such Costs of 
parties, or out of such funds as the Court or a judge may direct; g^^^^Qj 
or if not otherwise paid, may be paid out of such moneys (if 
any) as may be provided by Parliament (Order 65, r. 11). 

The master will disallow as between solicitor and client the '^^^ ™^" 
costs occasioned by a solicitor negligently and ignorantly com- disaUow 
mencing an action in a wrong form, which he is afterwards costs of 
obliged to abandon and to commence a fresh action ; for every P^^oceed- 
solicitor is presumed to have a fair knowledge of his profession * anllyor^'" 
And if in consequence of such deduction more than a sixth negligently 
part is taxed off the bill, he will be liable to pay the costs of ^^ken. 
taxation.** 

So also if a solicitor, without any authority from the plaintiff O^ taken 
to do so, commences an action, he will be ordered to pay the ^uhour^^' 
defendant's costs as between party and party, and also the authority, 
plaintiffs costs as between solicitor and client^ It is a gross 
fraud for a solicitor to commence an action when he knows he 
has no authority to do so.<^ 

If a solicitor undertakes formally to pay costs, he thereby Liability of 
becomes personally answerable for them, even though he may ^sonally 
have entered into the undertaking "as solicitor" only.* on under- 

taking. 

* Cliflfe V. Prosser, 2 Dowl. 21. 

^ Morris v. Parkinson, 3 Dowl. 744. 

^ Jenkins v, Fereday, L.R. 7 C.P. 358 : 41 L.J. C.P. 152 ; Newbiggin-by- 
the-Sea Gas Co. v. Armstrong, 13 Ch. D. 310 : 49 L.J. Ch. 231 ; Reynolds z/. 
Howell, L.R. 8 Q.B. 398 : 42 L.J. Q.B. 181 ; Archb. Pr. 93 (ed. 13). 

^ Per Brett J. in Jenkins v. Fereday, supra p. 360. 

« Iveson V. Conington, i B. & C. 160 ; Burrell v, Jones, 3 B. & Aid. 47 ; 
2ind see Lewis v. Nicholson, 18 Q.B. 503: 21 L.J. Q.B. 311 : Tanner v. 
Christian, 4 E. & B. 591 ; 24 L J. Q.B. 91 ; Lennard v, Robinson, 5 E. & B. 
125 : 24 L.J. Q.B. 275. 
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CHAPTER XXV. 



ALLOWANCES UPON TAXATION OF COSTS. 



Costs of 
affidavits. 



Title of 
affidavits. 



Affidavits 
containing 
matters of 
hearsay. 



Form of 
affidavits. 



Affidavits 
containing 
scandalous 
matters. 



Provision is made by Order 38 as to giving evidence by- 
affidavit, and that order contains certain regulations as to the 
form in which an affidavit is to be drawn up ; and gives power 
to the taxing master to disallow the costs of an affidavit which 
is not in compliance with the provisions made, and offends by 
reason of being wrongly intituled, prolix, containing scandalous 
matters, &c. The following rules deal with cases of this descrip- 
tion : — 

Thus, by rule 2, every affidavit shall be intituled in the cause 
or matter in which it is sworn ; but in every case in which there 
are more than one plaintiff or defendant, it shall be sufficient to 
state the full name of the first plaintiff or defendant respectively, 
and that there are other plaintiffs or defendants, as the case may 
be ; and the costs occasioned by any unnecessary prolixity in 
any such title shall be disallowed by the taxing officer. 

By rule 3, affidavits shall be confined to such facts as the 
witness is able of his own knowledge to prove, except on inter- 
locutory motions, on which statements as to his belief, with the 
grounds thereof, may be admitted. The costs of every affidavit 
which shall unnecessarily set forth matters of hearsay, or argu- 
mentative matter, or copies of or extracts from documents, shall 
be paid by the party filing the same. 

By rule 7, every affidavit shall be drawn up in the first person, 
and shall be divided into paragraphs, and every paragraph shall 
be numbered consecutively, and as nearly as may be shall be 
confined to a distinct portion of the subject. Every affidavit 
shall be written or printed bookwise. No costs shall be allowed 
for any affidavit or part of an affidavit substantially departing 
from this rule. 

By rule 11, the Court or a judge may order to be struck out 
from any affidavit any matter which is scandalous, and may 
order the costs of any application to strike out such matter to 
be paid as between solicitor and client. 
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By rule 15, in cases in which by the present practice an Affidavits 
original affidavit is allowed to be used, it shall before it is used to be 
be stamped with a proper filing stamp, and shall at the time stamped, 
when it is used be delivered to and left with the proper officer, 
in Court or in chambers, who shall send it to be filed. 

An office copy of an affidavit may in all cases be used, the Use of 
original affidavit having been previously filed, and the copy duly °^^^ 
authenticated with the seal of the office. 

And by Order 65, r. 27 (53), in cases in which an original Use of 
affidavit can be used, and to which Order 38, r. 15, appHes, it anginal, 
shall not be necessary to take an office copy. 

With rep-ard to the allowances to be made on taxation as to Allowance 

wnere 

affidavits, it is provided by Order 65, r. 27 (4), that when there there are 
are several deponents to be sworn, or it is necessary for the several 
purpose of an affidavit being sworn to go to a distance or to deponents ; 
employ an agent, such reasonable allowance may be made as distant de- 
the taxing officer in his discretion may think fit. ponent. 

And by rule 27 (5), the allowances for instructions and drawing Affidavit in 
an affidavit in answer to interrogatories and other special affi- f^terroga- 
davits, and attending the deponent to be sworn, include all tories. 
attendances on the deponent to settle and read over. 

But by rule 27 (j), as to affidavits in answer to interrogatories Discretion- 
and other special affidavits, the taxing officer may in lieu of the ^,^sTer 
allowances for instructions, and preparing, or drawing, and to make 
attendances make such allowance for work, labour, and expenses special 
in or about the preparation of such documents as in his discre- ^^^°^^"^® 
tion he may think proper. affidavits. 

And as to drawing any pleading or other document, and this Allowance 
would include affidavits, the fees allowed are to include any copy ^"^^^l^l^ 
made for the use of the solicitor, agent, or client, or for counsel dudes 
to settle (r. 27 (2) ). copy. 

Where provision is made, as by Order 66, r. 5, that a docu- Costs of 
ment, such as a deposition which has been filed, is to be printed, ^^^posi- 
unless otherwise ordered, any charge for written copies of the 
document would most probably be disallowed on taxation. But 
by Order 66^ r. 6, the Rules of Court as to printing depositions 
and affidavits to be used on a trial are not to apply to deposi- 
tions and affidavits which have previously been used upon any 
proceeding without having been printed. 

Where any party or solicitor who is required to furnish any party or 
written copy of an affidavit under Order 66, r. 7, either refuses solicitor re- 
or for twenty-four hours from the time when the application for [^^^^8 ^° 
such copy has been made neglects to furnish the same, the written 
person by whom such application is made is at liberty to procure copy of 
an office copy from the office in which the original has been filed, affidavit. 

O 
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and in such case no costs are payable to the solicitor who makes 
default in respect of the copy applied for (Order 66, r. 7 (n.) Y 
Documents Where by any order of the Court (whether of Appeal or 
ordered by otherwise) or a judge, any pleading, evidence, or other document 
to be ^s ordered to be printed, the Court or judge may order the 
printed, expense of printing to be borne and allowed, and printed copies 
to be furnished by and to such parties and upon such terms as 
shall be thought fit (Order 66y r. 7 (o) ). 
Party pro- Where the parties consent to take evidence by affidavit, under 
ducingde- the provisions of Order 38, rr. 25, 26, & 27, and one, of the 
oross^ex-^' Parties desires to cross-examine a deponent who has made an 
amination affidavit filed on behalf of the opposite party, and due notice has 
not entitled been given within fourteen days after the consent to produce the 
J°fi^t^f^f^ deponent for cross-examination, the party who produces the 
stance. deponent is not entitled to demand the expenses thereof in the 
first instance from the party demanding such production (Order 
3«, r. 28). 
Effect of If the deponent is not produced, the affidavit is not to be used 
non-pro- ^^ evidence, unless the Court or a judge specially appoint. The 
deponent, costs of such affidavit would therefore be disallowed upon taxa- 
tion, if the Court or a judge refuse to permit it to be used. 
Attend- The allowances for the attendance of solicitors at the trial or 

anceof on a reference is a matter entirely in the discretion of the 
triaror on Piaster, with which the Court will not generally interfere, 
reference. A sum of I OS. is allowed by the master for the attendance of 
Allowance the solicitor on the hearing or trial of any cause or matter or 
y^^^r® . issue of fact in London or Middlesex, or the town where the 
town. solicitor resides or carries on business, whether before a judge 
with or without a jury or commissioner or referee, or on assess- 
ment of damages when the cause or matter is in the paper.^ 

When the cause or matter, &c., is heard or tried, the master 

is to allow £\ IS. od. on the higher, and 13s. 4d. on the lower 

scale. 

When When the cause or matter is not heard or tried in London or 

hearing not Middlesex, nor in the town where the solicitor resides or carries 

°^ ■ on business, for each day (except Sundays) he is necessarily 

absent, a sum of £}^ 3s. od. may be allowed ; together with 

expenses (besides actual reasonable travelling expenses) each 

day including Sundays at the rate oi £\ is. od. 

Attend- If the solicitor has to attend on more than one trial or assess- 

ance of ment at the same time and place, in each case a sum of 

more than £>^ ^ ^s. 6d. on the higher and £\ is. od. on the lower scale is to 

at same * ^"^ ^^ printing evidence and documents for the use of the Court of 

Appeal see aJtte, p. 1 59. 
^ See scale of costs, post tit. " attendances," Appendix, part i. 
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be allowed. But the expenses in such case are to be rateably time and 
divided. P^^^^- 

It is usual to allow for the attendance of a London solicitor -^^ttend- 
upon a trial of the cause at the assizes in which he may be London 
properly concerned, where the case is difficult or complicated or solicitor at 
is of particular importance ; but where it is manifestly unneces- assizes 
sary for him to be present no allowance on his behalf will be when^ 

made in COSts.^ necessary. 

If on the trial of a cause in town, the country as well as the Costs of 
town solicitor attends, the costs of the attendance of the country attend- 
solicitor will not generally be allowed. This rule, however, is country 
not inflexible, and the master in the exercise of his discretion solicitor at 
will have to decide on taxation whether under all the circum- *"^^ i^ 
stances of the case such attendance was necessary.^ discretion 

Where the country solicitor attends the trial in town for the of master, 
purpose of being examined as a witness, he will only be allowed 
his expenses as a witness if he has employed a town agent, and 
if his attendance as solicitor is unnecessary.*^ 

Where a solicitor is party to an action and obtains a judgment A solicitor 
in his favour, he is entitled to the same costs as if he had P^^i^y to an 
conducted the action as solicitor for some other person, and not ^^Jed^to"' 
merely to the costs which another person suing or defending in usual costs, 
person would be entitled to.** These costs, however, would not 
include the charges for taking instructions.® 

A solicitor who attends a trial or inquiry in the character of Allowance 
a witness as well as solicitor is not entitled on taxation to a to solicitor 
greater allowance than when he attends in his professional ^rkUs wit- 
character.^ ness and 

Under special circumstances an allowance for the attendance solicitor, 
of both solicitor and clerk has been sanctioned where the 
solicitor was called as a witness but the clerk conducted the 
cause.8 Such allowances are, however, exceptional and not the 
rule. 

In cases where the solicitor resides at a distance from the Solicitor 
assize town, he is justified in being in attendance on the com- justified in 

attending 
ofi commis- 
Dax, 310. sion day. 

^ Bell V. Aitkin, L.R. 3 C.P. 320 ; 37 L.J. C.P. 168 ; see also Potter v, 
Rankin, L.R. 4 C.P. 76: 38 LJ. C.P. 130 ; Archer v. Marsh, 7 Dowl. 541 ; 
Leaver v. Whalley, 2 Dowl. 80 ; Madison v. Bacon, 5 Bing. N.C. 246 ; Par- 
sloe V. Foy, 2 Dowl. 181 ; Chapman v. Rodway, 27 L.J. Ex. 7 ; SoUery v, 
Flewker, ib. 11. 
c Leaver v. Whalley, supra. 

^ Archb. Pr. 82 (ed. 13) ; Jervis v. Dewes, 4 Dowl. 764. 
® Dax, 308. 

' Ibid. ; see also Parkinson v. Atkinson, 31 L.J. C.P. 199. 
K Butler V. Hobson, 7 Dowl. 157. 

O 2 
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mission day, unless the cause be appointed specially to be tried 

on a particular day, or unless the cause be entered in a second 

list for a division of a county.* 

Personal But where upon the trial of any cause or matter it appears 

liability of that the same cannot conveniently proceed by reason of the 

costs ^ca-' solicitor for any party having neglected to attend personally, or 

sionedby by some proper person on his behalf, or having omitted to 

Don-at- deliver any paper necessary for the use of the Court or judge, 

trial^"^^ ^ ^"^ which according to the practice ought to have been delivered, 

such solicitor shall personally pay to all or any of the parties such 

costs as the Court or judge shall think fit to award (Order 65, r. 5). 

Attend- The ordinary allowance for the attendance of a solicitor on a 

ance at summons at judges' chambers is 6s. 8d., or, according to circum- 

chamb^rs ^^^^^^s, a sum not exceeding;^! is. od. 

Special -^^^ provision is made by the rules for the further allowance of 

allow- fees where in the opinion of the judge or master the highest of 

ances. the fees are an insufficient remuneration in the particular case. 

Thus, by Order 65, r. 27, regulation 12, as to attendances at 

the judges' chambers, where, from the length of the attendance, 

or from the difficulty of the case, the judge or master shall 

think the highest of the fees an insufficient remuneration for 

the services performed ; 

Or where the preparation of the case or matter to lay it 
before the judge or master in chambers, or on a summons, shall 
have required skill and labour for which no fee has been allowed, 
the judge or master may allow such fee, in lieu of the fee of 
£1 IS. provided, not exceeding £2 2s., or, where the higher scale 
is applicable, £'^ 3s., or in proceedings to wind-up a company 
£^ 5s., as in his discretion he may think fit ; 

And where the preparation of the case or matter to lay it 
before a judge at chambers on a summons shall have required 
and received from the solicitor such extraordinary skill and 
labour as materially to conduce to the satisfactory and speedy 
disposal of the business, and therefore shall appear to the judge 
to deserve higher remuneration than the ordinary fees, the judge 
may allow to the solicitor, b}'' a memorandum in writing, ex- 
pressly made for that purpose and signed by the judge, specify- 
ing distinctly the grounds of such allowance, such fee, not 
exceeding ;£'io lOs., as in his discretion he may think fit, 
instead of the fees of ^^2 2S., £'^ 3s., and ;^5 5s. 

It is to be observed that the solicitor is only entitled to the 
special allowances with regard to the preparation of the case or 
matter to lay it before the judge at chambers where he has 
obtained from the judge a memorandum in writing, expressly 

* Dax, 310. 
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made for that purpose and signed by the judge, specifying dis- 
tinctly the grounds for making such allowance. 

The judge at chambers also has power to make a party or judge has 
his solicitor personally pay such reasonable costs as in his power to 
opinion have been incurred by one of the parties by reason of °J^^^ ^^^^^ 
such party being absent from, or neglectful in not being pre- tendance at 
pared with evidence, &c., at chambers, whereby the proceedings chambeirs 
have to be adjourned and no useful progress is made. Thus, |° ^^ P^^^ 
by Order 65, r. 27 (13), as to attendances at the judge's soiicUor 
chambers, where by reason of the non-attendance of any party personally, 
(unless it be considered expedient to proceed ex parte) ^ or where 
by reason of the neglect of any party in not being prepared 
with any proper evidence, account, or other proceeding, the 
attendance is adjourned without any useful progress being made, 
the judge may order such an amount of costs (if any) as he shall 
think reasonable to be paid to the party attending by the party 
so absent or neglectful, or by his solicitor personally ; and the 
party so absent or neglectful is not to be allowed any fee as 
against any other party, or any estate or fund in which any 
other party is interested. A master acting as a Judge at 
Chambers would also be entitled under this rule to award 
costs against a party or his solicitor personally for not attend- 
ing at Chambers, these being costs of a proceeding before him 
within the exception in Order 54, r. 12, i. 

The master in his allowance for " instructions for brief" will Allowance 
take into consideration the number of witnesses, and their ^?^ instmc- 
distance from the solicitor, and all the circumstances and diffi- ^^^^ -^ 
culties of the case.* He may also in his discretion allow in the master's 
charge for " instructions for brief" the reasonable expenses in- discretion, 
curred by witnesses qualifying themselves to give evidence.^ of^wlt-^^^ 

The Court in an election case (and the principle would seem nesses, 
to apply to an ordinary action) would not interfere where the qualifying 
master in his discretion had allowed a lump sum for instructions J^^^.^ 
for brief where it appeared that the items making up that sum 
had been brought before him so as to enable him to determine 
whether that sum represented reasonable and proper charges.^ 

By Order 65, r. 27, regulation 49, where a cause or matter Costs of 
shall not be brought on for trial or hearing, the costs of, and premature 
consequent on, the preparation and delivery of briefs shall not [ion^aifd 
be allowed if the taxing officer shall be of opinion that such delivery of 
costs were prematurely incurred. ^P^[? ^° ^ 

^ "* disallowea. 

* Dax, 302, 308. 

^ TurnbuU v. Janson, 3 C.P. D. 264 : 47 L.J. C.P. 384 ; and see Order 65, 
r. 27 (9). 

*' Lovering v, Dawson, L.R. 10 C.P. 726 : 44 L.J. C.P. 321. 
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Costs of Under the earlier practice, a party was not entitled under any 

preparing circumstances to any of the costs of preparing for trial, and 
for trial therefore not to instructions for brief where notice of trial had 
notice not been given. Such costs were always disallowed where the 
given dis- plaintiff discontinued before notice of trial was given,* and the 
allowed, defendant was not under any circumstances entitled to the costs 

of the drafts or copies of the briefs.** 
Also where So also where judgment had been signed for want of a plea, 
judgment and no notice of trial had been given, the plaintiff was not 
want1)f°^ entitled to the costs of preparing for trial, although the defen- 
defence. dant had, by obtaining orders for time to plead, so prolonged 
the time as to necessitate such preparation being made by the 
plaintiff before issue joined, in order to be able to try the cause 
at the assizes.*^ 
Allowance ^^ ^his case the master disallowed instructions for brief, drawing 
for instruc- and copying same, copies of documents to accompany, also the 
tions where costs of preparing case and fees to counsel to advise on evidence, 
bridl^^^ The master may allow a sum of los. on the higher, and 6s. 8d. 
Allowance ^^ ^^ lower scale, for " instructions " for counsel to make any 
for instruc- application to a Court or judge where there is no other brief.* 
tions for Also a sum oi £2 2s. on the higher, and £1 is. on the lower 

hearing^or scale, for instructions for brief on hearing or trial of action 
trial where upon notice of trial or notice for judgment given, whether such 
notice trial be before a judge, with or without a jury, or before an 
^^^°' official or special referee, or on trial of an issue of fact before 
a judge, commissioner, or referee, or on assessment of damages. 
And for such brief, and for brief on the hearing of an appeal, 
when witnesses are to be examined or cross-examined, such fee 
may be allowed as the taxing officer shall think fit, having 
regard to all the circumstances of the case, and to other allow- 
ances, if any, for attendances on witnesses and procuring evi- 
dence. 

The fees for " instructions for brief " apply to a hearing on 
further consideration in Court only where an order for accounts 
and inquiries was made without any hearing or trial. 

It is to be remembered, however, that the fees on the higher 
scale will only be allowed by the master where an order to that 
effect has been made by the Court or a judge, or where the 
master has been directed to inquire whether upon certain special 
grounds the allowance ought to be made on the higher scale 
(Order 65, r. 9). 

* Cooper V, Boles, 2 M. & W. 733 : 29 L.J. Ex. 141. 
^ Doe d. Postlethwaite v, Neale, 5 H. & N. 188 : 6 Dowl. 166. 
^^ Freeman v. Springham, 32 L.J. C.P. 24Q : 14 C.B. N.S. 197. 
^ See R.S.C. 1883, Appendix N, Costs tit. "instructions." 
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The master will allow to the successful party the costs of Briefs, 
drawing briefs when necessary and proper, in addition to the 
pleadings. The amount allowed will depend upon the length Allowano 
and number of briefs, which will be limited to the number of depends c 
counsel necessarily employed. The number of counsel will ^^^sth an< 
depend upon the importance and difficulty of the case, and 
the number of witnesses to be examined. In dealing with 
this matter, the master must be guided by the circumstances of 
each case, and allow accordingly. The allowance will include, 
in addition to pleadings, all necessary and proper observations, 
made for the information and proper conduct of the case by 
counsel. But all extraneous or unnecessary matter will be dis- 
allowed.* 

In order to diminish as much as possible the costs arising Copies of 
from the copying of documents to accompany the briefs of necessary 
counsel, the master allows only the copying of such documents ^^j^^"^^^* 
or parts of documents as he may consider necessary for the allowed, 
instruction of counsel, or for use at the trial.^ 

The question as to what documents may be properly copied 
for the use of counsel, and what matters may fairly be intro- 
duced into the brief, is one for the master to decide. Thus, 
where the master disallowed as part of the brief copies of a 
correspondence which took place between the solicitors of the 
parties, after the cause had been made a remanet^ with a view to 
referring the matter which failed, the Court refused to order the 
master to review his taxation.** 

But the master may allow the costs of copying into the brief, 
in an action for malicious prosecution, so much of the pro- 
ceedings on the trial of the indictment as in his judgment were 
material and necessary for the information of counsel.^ 

When documents, letters, &c., are copied into the brief, the 
solicitor is not entitled to charge for drawing that part of the 
brief, but the same is allowed to him as copying,® at the rate of 
4d. per folio. A folio comprises 72 words, every figure com- 
prised in a column, or authorized to be used, being counted as 
one word.^ 

The solicitor is only entitled to charge for drawing one brief in Charges 
an action. Where more than one counsel are employed the master fo' ^^^w- 
allows IS. per folio for drawing the first brief and 4d. per folio *^^ "^^' 

* Uax, 296. 

^ See Directions to Masters, Hil. T., 1853, r. 2. 
c Pilgrim v. The Southampton R. Co. 8 C.B. 335. 

d May V. Tarn, 12 M. & W. 730 : 25 LJ. Ex. 367 ; In re Blyth, 10 Q.B. D. 
207 : 52 LJ.Q.B. 186. 
« Uax, 296. 
^ Order 65, r. 27 (14). 
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for each copy of the brief. This is the charge for all documents, 

&c., which come under the head of mere copying. 
Separate But where there are separate actions by different plaintiffs 
actions by against the same defendant in respect of nearly the same cause 
plafm^s ^^ action, the solicitor will be entitled to charge for drawing a 
against brief in each of the actions as if two different solicitors had been 
same de- employed, notwithstanding that the briefs may be nearly alike.* 
^ ' The master, however, in the exercise of his discretion, will allow 

what is reasonable. 

The solicitor, however, will not be allowed to charge as for 

full briefs where he has drawn only one full brief, and delivered 

a short statement only in the other actions.^ 
Several But if the same plaintiff employs one solicitor in two or more 

actions on actions brought upon the same instrument against different 
stmment defendants, the solicitor will not be entitled to the full charges 
by plaintiflf for drawing briefs in each cause, especially where it appears that 
against the Statement of the case is nearly the same in all ; but the 
defe^ master will peruse the briefs and apportion the costs of drawing 
dants. the same to the several actions. But copies of the whole being 

necessary in each action will be allowed.^ 
Allowance If some issues or parts of issues are found for the opposite 
where is- party, the master will apportion the costs of those issues, and 
different'^^ disallow on taxation between party and party the parts of the 
ways. brief which relate to those issues or parts of issues.** For a 
Party only Successful party is only entitled to the expense as costs in the 
entitled to cause of such parts of the brief as relate to the issues upon which 
costs of YiQ has succeeded. But the costs of such parts as were applicable 

issues on . jt i^ i^ 

which he ^o the issues upon which he has succeeded will be allowed, not- 

hassuc- withstanding that they also applied to issues upon which he 

ceeded. failed ; while the other party is entitled only to such parts as 

were e:stclusively applicable to the issue or issues upon which he 

succeeded.® 

The same rule applies where some or one of the immaterial 

issues are found for the opposite party ; for he is entitled to 

such parts of his brief as relate exclusively to that part upon 

which he may have succeeded, both as regards the case or 

documentary or other evidence.' 

Allowance It is also provided by Order 65, r. 27 (3), that " as to . . . the 

for instruc- preparation of briefs if the taxing officer shall on special grounds 

brief on consider the fee in either scale provided inadequate, he may 

special 
grounds. 

* Oppenshaw v. Whitehead, 9 Ex. 384 : 23 L.J. Ex. 97. 
^ Martineau v. Barnes, i Tidd. 666. « Dax, 298. 

^ Dax, 296. « Marshall, 297. 

' Dax, 301. 
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make such further allowance as he shall in his discretion con- 
sider reasonable." 

Where a title is in question the solicitor will be allowed for Abstracts 
abstracting the title if necessary, and for making copies of the^^^^^®* 
abstracts at least so far as is necessary for the conduct of the 
cause ; but if the party have already an abstract of his title in 
his possession or power, he will not be allowed for a fresh draft, 
the same being unnecessary ; and he will only be allowed for 
the necessary copies for counsel ; and he is entitled to a copy 
for each counsel. If the necessity of drawing the abstract be 
doubted or objected to, the necessity must be vouched by 
affidavit. Where it is necessary to give copies of proceedings 
in the Chancery Division in evidence, or where the same are 
expected to be produced on the other side, the expenses of such 
copies will be allowed ; but if they have already been made for 
the purposes of the suit, those copies must be used on the trial 
and fresh copies thereof being unnecessary will not be allowed.* 

As regards the master's allowance for that part of the brief Where wii 
which relates to the evidence, he will allow or disallow the same af^^^d^^ 
according to the allowance or disallowance of the witnesses. If parts of 
some of the witnesses are disallowed, as, for instance, where brief rela- 
their evidence is rejected at the trial, that portion of the brief ^^^^^.^^^^^^^ 
which relates to such evidence will also be disallowed.^ disallowec 

A party is not under any circumstances entitled to the costs Costs of 
of preparing for trial unless notice of trial has been given. He drafts or 
is not, therefore, entitled in such a case to the costs of the drafts ^^^^ °^ ^ 
or copies of briefs.^ Thus, where judgment had been signed for pared be-' 
want of a plea and no notice of trial had been given, it was held fore notice 
that the plaintiff was not entitled to the costs of preparing for °[y^"^^- 
trial, although the defendant by obtaining orders for time to allowed?' 
plead had so prolonged the time as to necessitate such prepara- 
tions being made by the plaintiff before issue joined in order to 
enable him to try the cause at the assizes.^ 

The following are the briefs to which the preceding remarks 
apply : — briefs on trial or hearing of cause, issue of fact, assess- 
ment of damages, examination of witnesses, special case and 
petition before a Court or judge, sheriff, commissioner, referee, 
examiner, or officer of the Court when necessary and proper.® 

* Dax, 296. 

^ Ibid. 301. 

^ Doe d. Postlethwaite v. Neale, 5 H. & N. 188 ; Cooper v. Boles, 2 
M. & W. 733 : 29 LJ. Ex. 141. 

d Freeman v. Springham, 32 LJ. C.P. 249 : 14 C.B. N.S. 197. 

« See R.S.C. 1883, "Costs," tit. "Drawing pleadings and other docu- 
ments" ; and pos/f Appendix I. 
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Costs of a Common Law Action, 



Cognovit 
or warrant 
of attorney. 



Costs to be 
taxed; 



except 
where costs 
agreed on. 



Concurrent 
writs. 



Copies of 
pleadings 
for use of 
judge at 
trial. 

Office 
copies of 
writs, 
pleadings, 
&c 



A cognovit or warrant of attorney must be filed before 
judgment can be signed.* The fee upon filing is 3s. on the 
higher and 2s. on the lower scale. This is paid by a fee stamp 
impressed or adhesive on the document in question.^ 

If by the terms of the cognovit the costs are to be taxed, they 
must be taxed accordingly. A notice of taxation must, it seems, 
be given and the costs taxed as in other cases. 

If the cognovit agrees on a fixed sum for costs, then the 
master taxes only the usual costs of signing the judgment, and 
it would seem that it is not necessary to give notice of taxing 
these costs.^ 

Although the plaintiff in any action is entitled under Order 6, 
r. I, at the time of or at any time during twelve months after 
the issuing of the original writ of summons and subject to 
certain other conditions, to issue one or more concurrent writ 
or writs, yet upon taxation, it may be that the master in 
the exercise of his discretion may allow the costs of one writ 
only. This question would, however, depend upon the circum- 
stances of the case, for the defendant by his conduct, as, for 
instance, by wilfully evading service might render the issue of 
one or more concurrent writs necessary, and in such a case the 
costs incurred thereby would probably be allowed. Under the 
old practice a defendant was ordinarily only liable for the costs 
of the writ with which he had been served.^ 

So also a writ for service within the jurisdiction may be 
issued and marked as a concurrent writ with one for service or 
whereof notice in lieu of service is to be given, out of the juris- 
diction ; and a writ for service or whereof notice in lieu of 
service is to be given out of the jurisdiction may be issued and 
marked as a concurrent writ with one for service within the 
jurisdiction (Order 6, r. 7). The costs of concurrent writs pro- 
perly issued under this rule would upon taxation of costs be 
allowed by the master. 

The master will also allow for two copies of the whole of the 
pleadings, one of which is for the use of the judge at the trial. 
The delivery of such copies by the party who enters the action 
for trial is required by Order 36, r. 30.* 

Office copies of all writs, records, pleadings, and documents 
filed in the High Court of Justice will be allowed on taxation ; 
for by Order 37, r. 4, all such office copies are now admissible 

* Reg. Gen. Hil. T., 1853, r. 25 ; and see 32 & 33 Vic. c. 62, ss. 24 to 29. 
^ 5^^ Appendix III,, post. 
c Archb. Pr. 759 (ed. 13). 

d Angus V, Coppard, 3 M. & W. 57 : 7 L.J. Ex. 10 : 6 Dowl. 137. 
** See also Order 66, as to the documents which are to be printed, and the 
charges and allowances to be made. 
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in evidence in all causes and matters, and between all persons 
or parties, but only to the same extent as the original would be 
admissible. 

The Rules of Court make certain provisions as regards the Allow- 
parties by whom any pleading, notice, special case, petition ofancesfor 
right, deposition or affidavit is to be printed and also as to the ^ost^^ f °^ 
charges and allowances to be made for copies thereof. Thus the printing, 
party on whose behalf the deposition or affidavit is taken and 
filed is to print the same (Order 66, r. 7, a),^ 

The party printing shall, on demand in writing, furnish to Printed 
any other party any number of printed copies, not exceeding copies to 
ten, upon payment therefor at the rate of id. per folio for one onimy? 
copy, and j^d. per folio for every other copy (r. 7, c), ment. 

As between a solicitor delivering any printed copies and his 
client, credit shall be given by the solicitor for the whole amount 
payable by any other party for such printed copies (r. 7, d). 

The party entitled to be furnished with a print shall not be Written 
allowed any charge in respect of a written copy, unless the J^py not to 
Court or a judge shall otherwise direct (r. 7, e), fon^^^^^^ 

Except as provided by Order 55, r. 48, the party by or on q^^ 
whose behalf any deposition, affidavit, or certificate is filed shall to be 
leave a copy with the officer with whom the same is filed, who marked, 
shall examine it with the original and mark it as an office copy ; 
such copy shall be a copy printed as above provided where such 
deposition or affidavit is to be printed (r. 7, /). 

Where any party is entitled to a copy of any deposition, affi- Written 
davit, proceeding, or document filed or prepared by or on behalf copy of de- 
of another party which is not required to be printed, such copy affidl^vU 
shall be furnished by the party by or on whose behalf the same &c. ' 
has been filed or prepared (r. 7, h). 

The party requiring any such copy or his solicitor is to make Copy to be 
a written application to the party by whom the copy is to be applied for 
furnished or his solicitor with an undertaking to pay the proper ^° ^"^^'^^ 
charges, and thereupon such copy is to be made and ready to be 
delivered at the expiration of twenty-four hours after the receipt 
of such request and undertaking, or within such other time as 
the Court or a judge may in any case direct, and is to be furnished 
accordingly upon demand and payment of the proper charges 

(r. 7, i\ 

It shall be stated in a note at the foot of every affidavit filed Note as to 
on whose behalf it is so filed, and such note shall be printed on party by 
every printed copy of an affidavit or set of affidavits, and copied affidavit 
on every office copy and copy furnished to a party (r. 7, k), filed. 

* As to manner in which the printing is to be done see Order 66, r. 3. 
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Name and The name and address of the party or solicitor by whom any 
party or° copy is furnished is to be indorsed thereon in like manner as 
solicitor to upon proceedings in Court, and such party or solicitor is to be 
be indorsed answerable for the same being a true copy of the original, or of 
on copy. ^^ office copy of the original of which it purports to be a copy, 

as the case may be (r. 7, /). 

Folios are The folios of all printed and written office copies and copies 

to be num- delivered or furnished to a party shall be numbered consecutively 

^cutivdy ^^ ^^ margin thereof, and such written copies shall be written 

in a neat and legible manner on the same paper as in the case 

of printed copies (r. 7, m). 

Refusal or In case any party or solicitor who shall be required to furnish 

neglect to any such written copy as aforesaid shall either refuse or, for 

written twenty-four hours from the time when the application for such 

copy. copy has been made, neglect to furnish the same, the person by 

whom such application shall be made shall be at liberty to 

procure an office copy from the office in which the original shall 

have been filed, and in such case no costs shall be payable to 

the solicitor so making default in respect of the copy so applied 

for (r. 7, n). 

Where, by any order of the Court (whether of appeal or 
otherwise) or a judge, any pleading, evidence, or other document 
is ordered to be printed, the Court or judge may order the ex- 
pense of printing to be borne and allowed, and printed copies 
to be furnished by and to such parties and upon such terms as 
shall be thought fit (r. 7, 0), 
Unneces- In cases in which an original affidavit can be used and to 
sary office ^hich Order 38, r. 15, applies, it is not necessary to take an 
^°^^* office copy (Order 65, r. 27 (53) ). The costs of unnecessarily 

taking a copy would be disallowed on taxation. 
Copy of ^ Also it is not necessary to take an office copy of an affidavit 
affidavit of ^f discovery of documents, and the copy delivered by the party 
not^neces- filing it may be used against such party (Order 65, n 27 (54) ). 
sary. Any Substantial departure from the above-mentioned regula- 

tions would be dealt with by the master on taxation, who would 
disallow any costs thereby. 
Allowance The following provisions relate to the allowances for copies.* 
provided Copies of pleadings, briefs, and other documentswhere no other 
sc^le for provision is made are to be allowed at the rate of 4d. per folio, 
copies. Where, pursuant to Rules of Court, any pleading, special case, 

Allowance petition of right, or evidence is printed, the solicitor of the party 
of copy for printing shall be allowed for a copy for the printer (except when 

printer. ^ 

» See R.S.C. 1883, Appendix (N), " Costs," tit. " Copies " ; see also Order 
31, r. 15, as to taking copies of documents referred to in pleadings and affi- 
davits, ante p. 137. 
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made by the officer of the Court) at 4d. per folio ; and for 
examining the proof print at 2d. per folio. 

The amount actually and properly paid to the printer for Allowance 
printing is to be allowed, but not exceeding is. per folio ; and forpnnt- 
in addition for every twenty beyond the first twenty copies id. ^^' 
per folio is to be allowed. 

Where any part shall properly be printed in a foreign Document 
language, or as a fac-simile, or in any unusual or special manner, printed in 
or where any alteration in the document being printed becomes ^™^ ^" 
necessary after the first proof, such further allowance shall be 
made as the taxing officer shall think reasonable. 

These allowances include all attendances on the printers. 

The solicitor for a party entitled to take printed copies shall Amount 
be allowed for such number of copies as he shall necessarily paid by 
or properly take, the amount he shall pay therefor. printed^ °^ 

In addition to the allowances for printing and taking printed copies to be 
copies, there shall be allowed for such printed copies as may be allowed, 
necessary or proper for the following, but for no other purposes. Additional 
videlicet, (i) of any pleading for delivery to the opposite party or allowances, 
filing in default of appearance, (2) of any special case for filing, 
(3) of any pleading or special case for the use of the Court 
or a judge, (4) of any affidavit to be sworn to in print, and (5) of 
any pleading, special case, or evidence for the use of counsel in 
Court, and in country agency causes when proper to be sent as 
a close copy for the use of the country solicitor at per folio 3d. 
on the higher and 2d. on the lower scale. 

But such additional allowances for printed copies for the Printed 
Court or judge and for counsel are not to be made where written copies for 
copies have been made previously to printing and are not in any j^Xe.^' 
case to be made more than once in the progress of the cause. 

Close copies whether printed or written are not to be allowed Close 
of course, but the allowance is to depend on the propriety of copies, 
making or sending the copies, which in each case is to be shown 
and considered by the taxing officer. 

An allowance of 5s. on the higher and is. on the lower scale. Allowance 
or 4d. per folio, is to be made for inserting amendments in a^^^'amend- 
printed copy of any pleading or special case when not re- "^^'^*^' 
printed. 

A party who succeeds in his action will, upon the taxation Counsel's 
of costs, be allowed such fees to counsel as, under the circum- fees in dis- 
stances, appear to the taxing master to be reasonable. The ^^^J.^^^ 
solicitor must use a fair discretion as to the amount of the fees 
which he gives to counsel, and the master if he sees nothing 
unreasonable in the amount will allow the same.** 
* Dax, 303 : Marshall, 287.^ 
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Discretion 
of master 
seldom in- 
terfered 
with. 



Fees for 
advice of 
counsel. 



Case on 

evidence. 



Consulta- 
tion. 



A wide discretion as to the amount of fees to be allowed is 
left to the taxing master ; he must exercise this discretion after 
a careful consideration of the particular circumstances of the 
case, and where after properly considering the matter he has 
arrived at a decision, it lies on the party who desires to impeach 
his decision to satisfy the Court that he is wrong. Where 
a principle is involved the Court will always entertain the 
question and if necessary %\w^ directions to the master; 
but where the question is merely whether the master has 
properly exercised his discretion, or where it is a question as 
to the amount to be allowed, the Court will generally be 
unwilling to interfere, unless there are very strong grounds to 
shew that the master was wrong in the judgment which he had 
formed.* 

By Order 65, r. 27, regulation 15, it is provided that such costs 
of procuring the advice of counsel on the pleadings, evidence, 
and proceedings in any cause or matter as the taxing officer 
shall in his discretion think just and reasonable, and of procuring 
counsel to settle such pleadings and special affidavits as the 
taxing officer shall in his discretion think proper to be settled by 
counsel, are to be allowed ; but as to affidavits a separate fee is 
not to be allowed for each affidavit, but one fee for all the affi- 
davits proper to be so settled, which are or ought to be filed at 
the same time. 

This rule gives a discretion to the master as to the amount of 
fees, if any, to be paid to counsel for drawing or settling special 
indorsement of a writ, statement of claim, defence, and other 
proceedings. The fees to counsel were formerly allowed if the 
pleadings were special. The words of the rule are general, and 
leave the master at liberty to use his discretion as to allowing a 
case for the opinion of counsel on the evidence ; and also for a 
consultation of counsel on the delivery of the briefs. The latter 
allowance was at one time confined as between party and party 
to one consultation in the cause ; but now where the cause is 
made a remanet at the assizes or the trial is delayed for a con- 
siderable period after the consultation, the master may use his 
discretion in allowing a second consultation, which he will do if 
it appear to him from the circumstances of the case to be 
reasonable or necessary. But neither the opinion on evidence 
nor expenses of consultation can be allowed until the cause is at 

• Hill V, Peel, L.R. 5 CP. 172, 180 : 39 LJ. C.P. 89; Lockstone v, 
London, Brighton & S. C. R. Co., 12 C.B. N.S. 243 ; Tillett v. Stracey, 
L.R. 5 C.P. 185 : 39 L.J. C.P. 93 ; Hargreaves v. Scott, 4 C.P. D. 21 ; Kid- 
ston V. Empire Marine Insurance Co. 16 L.T. N.S. 286 ; Hughes v, Birken- 
head Improvement Commissioners, 16 L.T. N.S. 350. 
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issue.* A plaintiff is not entitled to the costs of counsel's advice Case and 
on evidence until after notice of trial has been given '^ nor is a consulta- 
defendant entitled to such or any costs of preparing for trial 1^^^^ untu 
where the plaintiff discontinues the action before notice of trial cause at 
and that, even though liberty had been reserved to the plaintiff ^^"^• 
under a judge's order to set down the cause for trial before issue 
joined, and a special jury had been struck.** 

But rule 27, regulation 45, now provides that fees for conferences Fees for 
are not to be allowed in any cause or matter in addition to the c°°^^^" 

ences. 

solicitor's and counsel's fees for drawing and settling, or perusing 
any pleadings, affidavits, deeds, or other proceedings or abstracts 
of title, or for advising thereon, unless it shall appear to the 
taxing officer for some special reason that a conference was 
necessary or proper. 

As to counsel attending at judges' chambers, no costs thereof Attend- 
shall in any case be allowed, unless the judge certifies it to be a ^^^ceof 
proper case for counsel to attend (r. 27 (16) ). judges* ^ 

This rule will apply to taxation between solicitor and client, chambers 
as well as to taxation between party and party.^ t?^ cer- 

A general discretion as to the fees and allowances to the \^ ' . 
solicitor and counsel is given to the taxing master by rule 27, ^^gs^'^" 
regulation 38, which provides that " As to all fees or allowances and allow- 
which are discretionary, the same are, unless otherwise provided, ances. 
to be allowed at the discretion of the taxing officer, who, in the 
exercise of such discretion, is to take into consideration the 
other fees and allowances to the solicitor and counsel, if any, in 
respect of the work to which any such allowance applies, the 
nature and importance of the cause or matter, the amount 
involved, the interest of the parties, the fund or persons to bear 
the costs, the general conduct and costs of the proceedings, and 
all other circumstances ; and where a party is entitled to sign 
judgment for his costs, the taxing officer, in taxing the costs, 
may allow a fixed sum for the costs of the judgment." 

A master may in his discretion allow additional fees to 
counsel upon additional papers laid before them as requested at 
consultation, although the additional brief contains no new. 
matter, but merely a statement in a new form of that which had 
already appeared in the original brief.® 

* Dax, 304 : Marshall, 289 ; Knight v, Gravesend R. Co., 2 H. & N. 3 : 
27 LJ. Ex. 8. 

^ Freeman v, Springham, 14 C.B. N.S. 197 : 32 L.J. C.P. 249. 

^ Curtis V, Piatt, 16 C B. N.S 465 : 33 LJ. C.P. 255 ; see also Rivis v, 
Hatton, 8 Dowl. 164; Doe d. Postlethwaite v, Neale, 2 M. & W. 732 : 6 
Dowl. 166. 

d In re Chapman, 10 Q.B. D. 54 : 52 L.J. Q.B. 75. 

® Wakefield v. Brown, L.R. 9 C.P. 410 : 43 L.J. C.P. 222. 
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Retainers No retaining fee to counsel shall be allowed on taxation as 
abolished, between party and party (Order 65, r. 27 (44) ).* 
Costs of By Order 65, r. 12, in actions founded on contract, in which 

briefing the plaintiff recovers, by judgment or otherwise, a sum (exclusive 
"iT'counsel ^^ ^osts) not exceeding ;^5o, he shall be entitled to no more 
usually dis- costs than he would have been entitled to had he brought his 
allowed action in a County Court, unless the Court or a judge otherwise 

^laintiff re- ^^^^^^ > ^"^ ^Y ^^^^ ^Z* regulation 46, in any case in which 
covers £,^0 under rule 12 of this Order the scale of costs in County Courts 
or less on is applicable, the costs of briefing more than one counsel shall 
contract, j^^^ j^^ allowed, unless the taxing officer shall, for special 
reasons, be of opinion that briefing more .than one counsel was 
proper. 
Number of The number of counsel to be allowed on taxation is a matter 
counsel to ^hjch is wholly left to the discretion of the master.** The Court 
in discre- however will sometimes review the discretion exercised by the 
tion of master, as, for instance, where it can judge of the question in 
master. dispute, and come to the conclusion that from the nature of the 
case more than one counsel ought to be allowed.^ The master 
is not bound by any general rule, but should take into consider- 
ation the nature and magnitude of the case and the number of 
witnesses likely to be examined. Three counsel or more will be 
allowed in a case of difficulty or length. 
Junior The mere fact of a junior having been appointed one of Her 

appointed Majesty's counsel is not a sufficient reason for allowing on 
coun^sef taxation the costs of briefs to three counsel.** 
Two junior ^7 Order 65, r. 27, regulation 47, where, the costs of retaining 
counsel, two counsel may properly be allowed, such allowance may be 
made, although both such counsel may have been selected from 
the outer bar. 

Only one counsel is generally allowed where the action or 
matter is referred to arbitration ; but the rule is not inflexible, 
and each case depends on its own particular circumstances.* 

* This is the rule in the Chancery Division, and extends to both common 
and special retainers ; see Green v. Briggs, 7 Hare 279 ; Smith v. Earl of 
Effingham, 10 Beav. 378; Qlark v Malpas, 31 Beav. 554. 

^ Sharp V. Ashby, 12 M. & W. 732 : i D. & L. 998 : 13 LJ. Ex. 231; ; 
Morris v. Hunt, i Chitty R. 544 ; Stewart v, Steele, 4 M. & G. 669 : 1 1 LJ. 
C.P. 155. The same rule is applied in the Chancery Division ; for instances 
where two or more counsel have been allowed, see cases collected in Morgan 
and Wurtzburg's Law of Costs (ed. 2), pp. 489 etseq, 

^ Grindall v. Goodman, 5 Dowl. 378 ; Madison v. Bacon, 5 Bing. N.C. 
246. 

d Per James LJ., Memorandum, 1875 : L.R. 10 Ch. 540. 

* Sinclair v. G. E. R. Co., L.R. 5 C.P. 135 : 39 LJ. C.P. 165 ; Hawkins 
V. Rigby, 8 C.B. N.S. 271, 274 : 29 L.J. C.P. 228. 
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Where a Queen's counsel acts as arbitrator, the ordinary scale Queen's 
of fees applies as in other cases ; but the master may increase actinias 
the allowance where he thinks the usual allowance is insuffi- arbitrator, 
cient.* 

To entitle the successful party to the costs of employing Employ- 
counsel on a commission to examine witnesses abroad, it must ™^"t of 
be shewn that special circumstances necessitated such employ- commis-^" 
ment. It is not sufficient to contend that because the other side sion 
employed counsel therefore the successful party was also obliged abroad. 
to do so.*> 

But the Court refused to interfere with the discretion of a 
master who, on the taxation of costs in an action on a policy of 
insurance where the questions involved were of an extremely 
complicated and involved character, and after having duly 
considered all the circumstances allowed the expenses of send- 
ing a barrister as commissioner to examine witnesses in the 
Canaries.** 

Formerly, where notice was given by the plaintiff of bring- Unde- 
ing on the cause as undefended and the defendant did not^'^^^e^ 
appear at the trial, and the plaintiff had only to appear in Court ^^^^^ 
to take a verdict, only one brief to counsel for the plaintiff was 
allowed ; but when no such notice was given and there was 
reasonable ground to expect that the defendant would appear 
and defend the cause, two briefs to counsel were usually 
allowed.^ 

A party, although issues may have been found against him, 
who is entitled to the costs of the cause, is generally allowed the 
whole of the fees properly paid to counsel.® 

If several defendants defend bond fide by different solicitors, One 
but at the trial join in delivering one brief and employing one counsel de- 
counsel, and one defendant succeeds and one fails, the success- severaf de- 
ful defendant is entitled to the whole of his costs, exclusive of fendants 
the brief and counsel's fees, and to a half of those/ i.e,y the with dif- 
successful defendant is allowed all his separate costs and prhnd ^^[^J^^ ^°^^" 
facie an aliquot part of the joint costs unless the master in the 
exercise of his discretion is satisfied that some smaller pro- 

a Sinclair v, G. E. R. Co., supra; for scale see Appendix, post ; Scott's 
Costs, 351. 

^ Lecocq v. S.E.R. Co., 7 B. & S. 415. 

c Yglesias 7/. Royal Exchange Assurance Corporation, L.R. 5 C.P. 141: 
39 L.J. C.P. 173 ; j^^also Potter 7/. Rankin, L.R. 4 C.P. 76 : 38 L.J. CP. 
130; Mann v. Harbord, L.R. 5 Ex. 17 : 39 L.'j. Ex. 27. 

<i Dax, 297 : Marshall, 291. 

e Marshall, 292 ; Fazakerley v, Rogerson, i L. M. & P. 747. 

' Gray, 98 ; Bartholomew v. Stephens, 5 M. & W. 386 : 7 Dowl. 808 : 8 
L.J. Ex. 250. 

V 
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portion should be allowed by reason of any other special 
circumstances.* 
Number of By the directions to taxing masters, Trin. Term, 1870, which 
counsel on have not been annulled by the rules of the Supreme Court, 1883, 
^uJnT^ ^°' it is directed that •* on taxation of costs on a writ of inquiry the 
master should allow only for one counsel, unless in the exercise 
of his discretion on all the circumstances of the case, including 
the amount in dispute, he is satisfied that there was more to do 
in the case than could reasonably be imposed on one counsel 
only." Thus two cbunsel have been allowed on a writ of inquiry 
to assess damages in an action of negligence arising out of a 
railway accident.^ Although the above-mentioned general order 
may not now be absolutely binding on the master, it may still 
serve as a guide whether, in the exercise of his discretion, he 
shall allow more than one counsel. In order to get the costs of 
counsel's attendance and briefs allowed for attending the execu- 
tion of a writ of inquiry, it is advisable to give notice thereof to 
the opposite party.^ 
Refreshers. Formerly no refresher fee to counsel was allowed, unless the 
cause went over to another term ; but the practice is now 
regulated by Order 65, r. 27, regulation 48, which provides that 
as to refresher fees, when any cause or matter is to be tried or 
heard upon vivd voce evidence in open Court, if the trial shall 
extend over more than one day, and shall occupy either on the 
first day only, or partly on the first and partly on a subsequent 
day or days, more than five hours, without being concluded, the 
taxing officer may allow, for every clear day subsequent to that 
on which the five hours shall have expired, the following fees : 

To the leading counsel .... from 5 to 10 guineas. 
To the second, if three counsel . . . 3 to 7 ., 
To the third, if three counsel, or the second, 

if only two 3 to 5 „ 

The like allowances may be made where the evidence in chief 
is not taken vivd voce, if the trial on hearing shall be substan- 
tially prolonged beyond such period of five hours, to be so 
computed as aforesaid, by the cross-examination of witnesses, 
whose affidavits or depositions have been used.* Formerly if a 
trial lasted more than one day, the master might allow re- 
freshers, when proper, as between party and party.® 

* Marshall, 42 ; Gambrell v. Earl of Falmouth, 5 A. & E. 403 ; Bartho- 
lomew V, Stephens, supra; Griffiths v, Jones, 2 CM. & R. 333 ; Norman v, 
Climenson, 4 M. & G. 243. 

^ Vines ?/. London, Brighton & S. C. R., L.R. 5 Ex. 201 ; 39 L.J. Ex. 175. 

c Archb. Pr. (ed. 13), p. 812. 

^ See Order 36, r. 40, and Turnbull v. Janson, 2i^' P- 1^- 264 : 47 L.J. 

c.p. 374. 

e Lawrie v, Wilson, L.R. 10 C.P. 152 : 44 LJ. C.P. 87. 
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The practice also formerly was not to allow a fee to counsel 
on attendance to hear judgment after argument,* upon the 
ground, it may be, that his attendance was not necessary, inas- 
much as he had no duties to perform. But now, inasmuch as it 
may become necessary to counsel, after the delivery of the 
judgment, to make an application in respect of the costs of the 
cause, or of interlocutory proceedings therein, or of any other 
matter, and further as a fee is allowed, by the scale of allow- 
ances, for the attendance of the solicitor to hear judgment 
delivered, it may be that the master now has power, having 
regard to the circumstances of a case, to allow a fee to counsel 
for attending to hear judgment delivered. 

The allowances for fees to counsel on briefs in the Court of Fees in 
Appeal are the same as those in the Court below.^ A^^ea?^ 

By Order 65, r. 27, regulation 52, "no fee to counsel shall be p^^j. ^^^^ 
allowed on taxation unless vouched by his signature." vouched. 

The allowances to be made to counsel's clerks are regulated by Fees to 
Order 65, r. 27, regulation 51, as follows : — counsers 

clerks. 
The following fees are to be allowed to counsel's clerks : 



Upon a fee under 5 guineas 
5 guineas and under 10 guineas 
10 guineas and under 20 guineas 
20 guineas and under 30 guineas 
30 guineas and under 50 guineas 
50 guineas and upwards, per cent. 
On consultations, senior's clerk 
On consultations, junior's clerk 
On conferences 

On retainers (where allowed) : 
General retainer 
Common retainer . 



O 

o 
o 
o 
I 

2 
O 
O 
O 

o 
o 



s. 

2 

5 
10 

15 

o 
10 

5 

2 

5 
10 

2 



6 
o 
o 
o 
o 
o 
o 
6 
o 

6 
6 



allowances 



As to all fees or allowances which are discretionary, the same Discretion- 
are, unless otherwise provided, to be allowed at the discretion of ^J7..^!fL^!! 
the taxing officer, who, in the exercise of such discretion, is to 
take into consideration the other fees and allowances to the 
solicitor and counsel, if any, ii) respect of the work to which any 
such allowance applies, the nature and importance of the cause 
or matter, the amount involved, the interest of the parties, the 
fund or persons to bear the costs, the general conduct and costs 
of the proceedings, and all other circumstances ; and where a 
party is entitled to sign judgment for his costs, the taxing officer, 
in taxing the costs, may allow a fixed sum for the costs of the 
judgment (Order 65, r. 27 (38)). 



* Dax, 305 ; Marshall, 291. 

^ Wegmann v. Corcoran, 41 L.T. N.S. 792. 



^ a 
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Special 
allowances 
for special 
indorse- 
ments, &c. 



Fees for 

drawing 

document 

include 

copy. 

Instruc- 
tions to sue 
or defend. 



Affidavits. 



Costs of 
advice of 
counsel. 



Applica- 
tions to ex- 
tend time. 



As to writs of summons requiring special indorsement, and as 
to special cases, pleadings, and affidavits in answer to inter- 
rogatories, and other special affidavits, and admissions under 
Order 32, r. 4, the taxing officer may, in lieu of the allowances 
for instructions and preparing or drawing, and attendances, 
make such allowance for work, labour, and expenses in or about 
the preparation of such documents as in his discretion he may 
think proper (Order 65, r. 27 (i)). 

The fees allowed for drawing any pleading or other document 
include any copy made for the use of the solicitor, agent, or 
client, or for counsel to settle (r. 27 (2)). 

As to instructions to sue or defend, or the preparation of 
briefs,, if the taxing officer shall on special grounds consider the 
fee in either scale provided inadequate, he may make such 
further allowance as he shall in his discretion consider reason- 
able (r. 27 (3)). 

As to affidavits, where there are several deponents to be 
sworn, or it is necessary for the purpose of an affidavit being 
sworn to go to a distance or to employ an agent, such reasonable 
allowance may be made as the taxing officer in his discretion 
may think fit (r. 27 (4)). 

Such costs of procuring the advice of counsel on the pleadings, 
evidence, and proceedings in any cause or matter as the taxing 
officer shall in his discretion think just and reasonable, and of 
procuring counsel to settle such pleadings and special affidavits 
as the taxing officer shall in his discretion think proper to be 
settled by counsel, are to be allowed ; but as to affidavits, a 
separate fee is not to be allowed for each affidavit, but one fee 
for all the affidavits proper to be so settled, which are or ought 
to be filed at the same time (r. 27 (15)). 

The costs of applications to extend the time for taking any 
proceedings are also in the discretion of the taxing officer, unless 
the Court or judge shall have directed how the costs are to be 
paid or borne. The taxing officer is not to allow the costs of 
more than one extension of time unless he is satisfied that such 
extension was necessary and could not with due diligence have 
been avoided (r. 27 (24)). 

The costs of a summons to extend time are not to be allowed 
in cases to which rule 8 of Order 64 applies (i.e., in cases of en- 
larging, by consent in writing without application to the Court 
or a judge, the time for delivering, amending, or filing any 
pleading, answer, or other document), unless the party taking 
out the summons has previously applied to the opposite party 
to consent and he has not given a consent to a sufficient ex- 
tension of time, or the taxing officer shall consider there was a 
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good reason for not making such application. In case the 
taxing officer does not allow the costs of such summons, and 
shall consider that the party applying ought to pay the costs of 
any other party occasioned thereby, he may direct such payment 
or deal with such costs in the manner provided by regulation 21 
(Order 65, r. 27 (24)).* 

Formerly certain statutes were passed which gave a successful Double or 
party double or treble costs, as the case may be, and upon abolbhed! 
taxation the master allowed such costs ; but it is unnecessary 
to refer to them in detail since the passing of 5 & 6 Vic. c. 97, 
which repealed all the provisions of general and local Acts which 
gave double or treble costs ; and, in the case of general Acts 
which gave double or treble costs, provided that an indemnity 
should be given instead. 

Thus, by sect, i, "so much of any clause, enactment, or pro- 
vision in any Act or Acts, commonly called public, local, and 
personal, or local and personal, or in any Act or Acts of a local 
or personal nature, whereby it is enacted or provided that either 
double or treble costs or any other than the usual costs between 
party and party shall or may be recovered, shall be and the 
same are hereby repealed ; provided always that in lieu thereof 
the usual costs between party and party shall and may be 
recovered, and no more." 

Also, by sect. 2, " so much of any clause, enactment, or pro- Indemnity 
vision in any public Act or Acts not local or personal, whereby ^^^^**'H*f^ 
it is enacted or provided that either double or treble costs or p^'treble ^ 
any other than the usual between party and party shall or may costs givei 
be recovered, shall be and the same are hereby repealed : pro- ^y Public 
vided always that instead of such costs the party or parties ^^' 
heretofore entitled under such last-mentioned Acts to such 
double, treble, or other costs shall receive such full and reason- 
able indemnity as to all costs, charges, and expenses incurred in 
and about any action, suit, or other legal proceeding, as shall be 
taxed by the proper officer in that behalf, subject to be reviewed 
in like manner and by the same authority as any other taxation 
of costs by such officer." 

The right of a party to double or treble costs can only 
arise now under some enactment passed subsequent to 5 & 6 
Vic. c. 97. 

Since the passing of the last-mentioned statute it has been Exceptior 
enacted by 8 & 9 Vic. c. 100, s. 105, that the defendant in an 
action brought under the provisions of that section for anything 
done in pursuance of that Act shall be entitled to double costs 
where a verdict is given for the defendant or where the plaintiff 



» 



As to regulation 21 see anie^ p. 171. 
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is nonsuited, discontinues the action or suffers judgment upon 

demurrer. 
Mode of It may be stated in passing that it was formerly the practice 
calculating for the master, where a party was entitled to double costs, to 

treble^costs ^^^ ^^^ ^^^ ^^ ^^^ entire costs to that sum, and if entitled to 
formerly, treble costs one half of such half was also added ; that being 

the mode in which double and treble costs were calculated.* 
Double or So also it was held that where an Act of Parliament gave 
treble treble damages for a cause of action for which at common law 
indxi^e^^ a party would only be entitled to single damages, treble costs 
costs. followed as of course, but where a statute gave treble damages 

where none were recoverable at common law treble costs were 

not included.^ The same rule applied where double damages 

were given by statute.^ 
Evidence By Order 65, r. 27, regulation 9, it is provided that " as to 
and allow- evidence, such just and reasonable charges and expenses as 

ances to / 1 r 1 • j • • • j 

witnesses, appear to have been properly mcurred m procuring evidence, 
and the attendance of witnesses, are to be allowed." 

In general the allowance to witnesses is left to* the discretion 
of the master, which in this matter is very wide under the pre- 
sent Rules of Court. Formerly there was a scale of allowances 
to witnesses from which the master, except under very extra- 
ordinary circumstances, did not depart. But it is submitted 
that although the master is not now bound by that scale, yet it 
will still serve as a guide as to the allowances to be made to 
witnesses.* 
Attend- Tj^g master, however, is enabled by regulation 9 to allow so 

witness at "^"ch for the attendance of witnesses at the trial as in his 
trial. discretion shall appear to him to be just and reasonable.® 

Number of The number of witnesses to be allowed is a matter within the 
witnesses discretion of the master ; but the general rule is that each party 
lowed in is entitled to the costs of witnesses whose evidence was ex- 
discretion clusively applicable to the issues upon which he succeeded ; but 
of master, ^j^^ party entitled to the costs of the cause is also entitled to 
the costs of witnesses whose evidence was material to issues 
upon which he succeeded, although also applicable to issues 
upon which he failed.' 

The master will not on taxation make any allowance for the 

* Marshall, 251 ; see also Tidd's Pr. (ed. 8), 1025 ; Staniland v. Ludlow, 
4 B. & C. 889 ; Buckle v. Bewes, 6 D. & R. i ; but see Wilson v. The River 
Dun Company, 7 Dowl. 371. 

^ Deacon v. Morris, 2 B. & Aid. 393 : i Chitty 137. 

^ Wilkinson 7/. Allot, Cowp. 366. 

^ See Appendix, Part ii., post. 

® Turabull V. Janson, 13 C. P. D. 264 ; 47 L.J. C.P. 384. 

* Marshall, 267, 297 ; Nicholson 7/. Dyson, 11 M. & W. 545, 548 : 12 L.J. 
Ex. 336 ; Pilgrim v, Southampton & Dorchester R. Co., 8 C.B. 25. 
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subpoenaing of or payments made to witnesses if they do not witness 
appear at the trial ; even though they may be sworn to as being not allowed 
and appear in the brief to be material and necessary witnesses. ^^^^ ^^^^ 
But the fact of witnesses not being called at the trial is no ^t tmf f^' 
ground for disallowing their expenses ; provided that the master but may be 
is satisfied that their attendance was reasonably necessary ; for ^^^^^^^ ^1" 
it frequently happens at the trial that facts or circumstances are examined! 
then admitted which render it unnecessary to call a particular 
witness,* or the other side fail to make out a prima facie case^ 
or to repel a defence set up by the pleadings and in support of 
which the defendant therefore has given no evidence.^ 

If after notice of trial has been given the pleadings are Witnesses 
altered so that certain witnesses who have been subpoenaed unnecet- 
become unnecessary, the party who has subpoenaed them must sary by al- 
make reasonable efforts to prevent their attendance or their teration of 
expenses will not be allowed ; but if the alteration was made shouid"be 
too late to prevent them setting out on their journey, their counter- 
expenses will be allowed.* manded. 

If a witness does not arrive at an assize town until after the Arrival of 
cause for which he has been subpoenaed is referred to arbitration, ^gSer ^' 
the party who is entitled to the costs of the cause will not be after cause 
allowed the expenses of the attendance of such witness as. costs referred, 
in the cause.® If the witness attends at the reference his ex- 
penses will be costs of the reference and not of the cause. 

The expenses of a witness who is rejected by the judge at the Expenses 
trial is, as a general rule, disallowed on taxation as between party rei^teT^^ 
and party.^ The same rule applies to a witness rejected by an disallowed, 
arbitrator ; and whether rejected on a sufficient or insufficient 
ground. 

A party is not necessarily disentitled to the costs of witnesses Witness 
called in support of an issue on which he succeeds, because their guccessfuf 
testimony may in a slight degree be applicable also to an issue and unsuc- 
upon which he has failed.* cessful 

issues al- 

* Dax, 247 ; Morison v, Harmer, 5 Scott 41Q ; Davis v, Thomas, 5 Jur. lowed. 
N.S. 709. 

^ Marshall, 267 ; Miller v, Thomson, 4 M. & G. 260 : 11 L.J. C.P. 224 ; 
Bagnall v. Underwood, 11 Price 510; Adamson v, Noel, 2 Chitty 200; 
Paddock v. Forrester, 4 M. & G. 775 : 2 Dowl, N.S. 125. 

*= Empson v, Fairfax, 8 Ad. & E. 296 ; Hodgkinson 2/. Wyatt,4 Q.B. 749 : 
13 L.J. Q.B. 73 ; Fisher v, Berrell, 11 L.J. Q.B. 130 : i Dowl. N.S. 365. 

d Dax, 242 : Marshall, 267 ; Allport v, Baldwin, 2 Dowl. 599. 

« Fryer v. Sturt, 24 LJ. C.P. 154 : 16 C.B. 218. 

* Galloway t/. Keyworth, 15 C.B. 228: 23 L.J. C.P. 218; Speeding v. 
Young, 16 C.B. N.S. 824 : 33 L.J. C.P. 286 ; Jones v. Tobin, 4 Bing. N.C. 
123 : 5 Scott 440. 

8 Jewell V. Parr, 17 C.B. 636 ; 25 L.J. C.P. 179 ; Eades v, Evarett, 3 
Dowl. 687. 
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Allowance 
to witness 
although 
not sub- 
pcEnaed, 
or where 
subpoenaed 
by both 
sides. 



Attend- 
ance of 
party as 
witness. 

Solicitor 
called as 
witness. 



Travelling 
expenses. 



The expenses of a witness although not subpoenaed ought to be 
allowed if he is present at the trial and gives material evidence.* 
Where a witness is subpoenaed by both sides, he is only entitled 
to the same allowance in the whole as if he had been subpoenaed 
by one side only.^ The successful party is moreover entitled to 
be re-imbursed any payments made by him to a witness who is 
called by him, although the witness may have also been called 
and paid by the other side ;• for a witness who is subpoenaed by 
both parties is not on that account entitled to any larger allow- 
ance than he would have been entitled to if he had been called 
by one party only. 

The expenses of the attendance of one of the parties at the 
trial in order to give evidence on his own behalf may be allowed 
if the evidence was material and necessary.^ 

If the partner of one of the parties' solicitors who are con- 
ducting the cause is called as a witness, the Master may in the 
exercise of his discretion allow as between party and party the 
costs of such attendance ;« so also where the country solicitor 
and his town agent are necessary witnesses.^ 

A witness is entitled to be reimbursed the sums which have 
been reasonably and actually paid as travelling expenses.* 
Such as going to, staying at and returning home from the place 
of trial.^ Formerly one shilling per mile was the maximum 
allowance ; but this was not an inflexible rule.* If the witness 
lived within the bills of mortality and was required to attend 
at Westminster or in London, a shilling only was usually given 
to him, and the Master allowed only that sum on taxation.J 
The Master might allow less than that sum taking into con- 

a Marshall, 268. 

^ Dax, 245 ; Benson v. Schneider, 7 Taunt. 337 ; see Allen v, Yoxall, i Cf 
& K. 315. 

" Benson v, Schneider, supra, 

d Howes V, Barber, 18 Q.B. 588 : 21 L.J. Q.B. 254 ; Clothier 7/. Dann, 13 
C.B. 220 : 22 L.J. C.P. 98 ; Flower v, Gardner, 3 C.B. N.S. 185 : 27 Lj. 
C.P. 56. 

« Butler 2/. Hobson, 5 Bing. N.C. 128 : 5 Scott 824. 

* Chapman v, Rodway, 27 L.J. Ex. 7 ; Sollery v, Flewker, 27 L.J. Ex. ir. 
8 The following extracts as to certain allowances to witnesses and their 

attendants are taken from a MS. book, nearly a century old, which formerly 
belonged to one of the Prothonotaries of the Court of Common Pleas : — 
" If a female witness cannot ride, allow for a man to ride before her per 
day, 2s. 6d." ; also " it has been common to allow in a lump sum for a witness 
from London to York, or vice versd, 200 miles, £1^ 15 s." 

*» Marshall, 272 ; as to allowing travelling expenses to expert see Churton 
V. Frewen, 15 W.R. 559. 

* Directions to Masters, Hil. Term, 1853 ; Hunter v, Liddell, 16 Q.B. 402 : 
20 L.J. Q.B. 200 : Radcliffe v. Hall, 3 Dowl. 802, 

J Archb, Pr. (ed. 13), 454- 
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sideration the position in life of the witness and the suitable 
mode of travelling therefor, and also the state of health of the 
witness.* But in no case ought the master to allow more than 
has been actually paid for the witness's travelling expenses.^ 

If a witness attends in one action only, he will be entitled to Witness 
the full allowance : but if he attends in more than one action f"!r,fi^^i 

,.,11 '11 • • 1 • 1 ^^ several 

he Will be entitled to a proportionate part in each action only.® actions. 

A witness is not entitled to be paid compensation for loss of Loss of 
time in attending the trial* nor can he maintain any action for ^^^' 
contingent losses.® But additional allowances for loss of time 
are in practice made by the master who is the sole judge in the 
matter in the case of a professional man {e,g, a physician, 
surgeon, solicitor and the like) upon the ground that from the 
nature of his avocation he is unable to find a substitute.^ 

Any officer of the Central Office who is required to attend Deposit oi 
with any record or document at any assizes or at any court or eyenses c 
place out of the Royal Courts of Justice is entitled to require central 
that the solicitor or party desiring his attendance shall deposit Office as 
with him a sufficient sum of money to answer his just fees witness, 
charges and expenses in respect of such attendance and under- 
take to pay any further just fees charges and expenses which 
may not be fully answered by such deposit. (Order 61, r. 29.) 

Under Order 67, rule 27, regulation 9, the master will in his Scientific 
discretion be at liberty to allow so much for the attendance of witnesses, 
a scientific witness at the trial as may seem to him to be just 
and reasonable.8 The master may also allow in the charge for 
* instructions for brief the reasonable expenses incurred by a 
scientific witness in qualifying himself to give evidence. 
Formerly these expenses could under no circumstances be ^ 

iJiXDenses 

recovered as between party and party ;^ but the chancery prac- of witness 
tice is now followed and the costs of witnesses qualifying qualifying 
themselves for examination will be allowed. The words of the j° S^ve ev 

dence are 

rule " procuring evidence" are not to be confined to producing allowed^ 

* Dixon V. Lee, 3 Dowl. 259 : i CM. & R. 645. 
b Radcliffe v. Hall, 3 Dowl. 802. 

c See Table of Allowance, Hil. Term, 1853 ; Griffin v. Hoskyns, i H. & 
N. 95. 

d Willis V. Peckham, 4 Moo. 300 : i Br. & B. 515 ; Collins v. Godefroy, 
J B. & Ad. 950 : I Dowl. 326 : 9 L.J. K.B. 158. 

e Thelluson v. Staples, 2 Dougl. 438 ; Moor v. Adam, 5 M. & S. 156. 

* Skelton v. Steward, i Dowl. 41 1 ; Doe d. Smith v. Webber, 2 A. & E. 
448. 

8 Turnbull v, Janson, 3 C.P. D. 264 : 47 L.J. C.P. 384 ; Mackley v. 
Chillingworth, 2 C.P. D. 273 : 46 L.J. C.P. 484 ; Maclaren v. Holme, 7 
Q.B. D. 477. 

^ Gray, 502 : Marshall, 277, and cases there cited ; see Nolan v. Cope- 
man, L.R. 8 Q.B. 84 : 42 L.J. Q.B. 44. 
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a witness or a document before the Court f they would there- 
fore now include the costs of surveying and reporting upon 
property the subject matter of the action ;^ also the costs of 
qualifying a witness to speak to a person's identity f the expenses 
incurred in searching for a subscribing witness ;* also success- 
ful searches for pedigree® and the like/ 
Searches The fees of an antiquary for searches and translations of 
and trans- ancient documents having reference to the subject in dispute 
lations. ^j,^ proper to be allowed.* A fee of seven guineas for each 
day that a scientific witness was engaged reading up a case for 
the purpose of giving evidence upon it has been held to be a 
moderate and proper allowance.^ So also reasonable charges 
may be allowed to an accountant who is employed to examine 
and verify the books of a trader.^ 
Test is All these are matters in the discretion of the master. The 

^TC^^^s question on taxation is whether such costs have been reasonably 
reasonably incurred. It is the invariable practice of the Court not to inter- 
incurred, fere where the matter is in the master's discretion and he has 
exercised it, unless some serious mistake has been made ; but 
on the other hand where the decision of the master is upon a 
matter of principle the Court will always entertain a motion to 
review it.J 
Inter- The expenses of an interpreter are allowed if necessary, 

preter. Thus the expenses of a witness at the trial to explain and 
translate ancient records or foreign letters which are evidence 
in the action even though produced by the opposite party may 
be allowed on taxation between party and party .^ 
Maps, The master will make such allowance for maps, plans, and 

plans and models^ as under the particular circumstances of each case may 

models ^ '' 

may be 

allowed. a Per Lindley J, in Mackley v, Chillingworth, 2 C.P. D. 273, 280 : 46 L.J. 

C.P. 484. 

^ Gravatt v, Attwood, 21 L.J. Q.B. 215 ; Mackley v» Chillingworth, supra; 
May V, Selby, 4 M. & G. 142 : 4 So. N.R. 727. 

« Small 2/. Batho, 21 L.J. Q.B. 254. 

^ Laing v, Bowes, 3 M. & S. 89. 

« Johnson v, Lawson, 2 Bing. 341. 

^ Whitehouse v. Penn, 9 Moo. 644, n. (b.) 

8 Duke of Beaufort v. Earl of Ashburnham, 13 C.B. N.S. 598 : 32 L.J. 
C.P. 97 ; Daniel v. Wilkin, 8 Ex. 156 ; Bastard v. Smith, 10 Ad. & E. 213 ; 
Churton v. Frewen, 15 W.R. 559. 

^ Smith 2/. BuUer, L.R.19 Eq. 473 ; Batley v, Kynoch, L.R. 20 Eq. 632 : 
44 L.J. Ch. 565. 

i In re Laffitte & Co., L.R. 20 Eq. 650 : 44 L.J. Ch. 633. 

^ Turnbull v. Janson, 3 C.P. D. at p. TjOy per Lindley J, 

^ Bastard v. Smith, 10 Ad. & E. 213 : 8 L.J. Q.B. 242 : Dax, 251, 

1 Formerly an allowance was made for models, see Bayley v, Beaumont, 
1 1 Moo. 497. 
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seem to him just and reasonable. It is a matter for the discre- 
tion of the master whether these allowances ought or ought not 
to be made ; and this will depend upon whether the maps, plans 
or models were reasonably required for the purposes of assist- 
ing the Judge and jury at the trial* Under the old scale of 
allowances it was ordered that no allowance should be made 
for maps, plans or models in cases under ;^20 ; but that an 
allowance might be made of from £1 is. to £^ 3s. for maps or 
plans when used in cases above ;^20.^ The master however, 
as already pointed out, is left untrammelled by this scale and 
can make such allowances as in his discretion seem just and 
reasonable. 

A party or his solicitor is bound to have the witnesses in Length of 
attendance from the commencement of the assizes : expenses *'"™® ^'*^" 

I16SS6S to 

SO incurred will generally be allowed.^ It is a question for the attend, 
discretion of the master whether he shall allow a witness for the 
whole time of his attendance at the assizes or for only a portion 
of it.^ But except under special circumstances the expenses of 
the attendance of a witness on the commission day at the assizes 
are not allowed.® Although, as before pointed out,' the old scale 
of allowances to witnesses is no longer binding on the master 
on taxation, yet it will still serve as a guide as to the amount to 
be allowed in different cases to different classes of witnesses ; 
such as professional witnesses, country witnesses and the like.8 

Formerly a professional witness was entitled to his expenses Allowance 
on the scale allowed to persons of his profession althoue^h he ^? P'^?^^s; 

« . * sionaJ. wit" 

was not called to give professional evidence.^ Thus, the Court ness. 
refused to order a master to review his taxation where he had 
allowed the expenses of a solicitor, who was called as a witness 
but who did not give professional evidence, on the higher scale 
allowed to professional witnesses. 

The costs of witnesses on an inquiry before an arbitrator are Costs of « 
costs of the reference ; and are usually taxed as between party witnesses 
and party .i The principles upon which the allowances are trato?/^ *' 
made are the same as in the case of allowances in an action. 

* Pilgrim v. Southampton & Dorset R. Co., 8 C.B. 25 ; Holmes v. Holmes, 
2 Bing. 75 : 9 Moo. 158. 
^ Directions to Masters, Hil. Term, 1853. 
*^ Cosgrave v. Evans, 2 Dowl. 443. 
^ Piatt V. Greene, 2 Dowl. 216 ; Fryer v. Sturt, 16 C.B. 218 ; 24 LJ. C.P. 

154. 
« Harvey v. Divers, 16 C.B. 497. 
' Anley p. 214. 

g For scale see Appendix, posL 
^ Parkinson v. Atkinson, 31 L.J. C.P. 199. 
i Eccles V, Blackburn, 30 LJ. Ex. 358 ; Fryer v. Sturt, 24 L.J. C.P. 154. 
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tence 
money. 
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on which 
subsistence 
money al- 
lowed. 



Thus the expenses of a witness who is rejected by an arbi- 
trator, including the cost of his attendance either at the assizes 
when the action was referred, or before the arbitrator, will not 
be allowed on taxation as between party and party.* 

It is a well established rule that a witness who is detained in 
this country for the purpose of giving evidence at the trial is 
entitled to be paid the expenses of such detention. This is 
called subsistence money. The amount to be allowed and the 
period during which subsistence money is to be paid are matters 
for the discretion of the master. 

Thus, where the captain of a ship was detained in this country 
for a period of eighteen months, viz., from the issuing of the 
writ until the trial of an action upon a policy of insurance the 
Court refused to interfere with the decision of the master who 
had allowed subsistence money at the rate of los. a day during 
that period.** The conduct of the captain was impugned and it 
was therefore admitted that his personal attendance at the trial 
was necessary : moreover as he was a person who was usually 
away on long voyages the only way to secure his attendance at 
the trial was to keep him in this country.*^ The Court in an 
early case ordered a prothonotary to review his taxation where 
he had refused to make any allowance for the loss of time and 
the expenses of the captain of a vessel on his voyage to this 
country from Havannah, his detention here and return.*^ Such 
expenses will certainly be allowed where the detention of the 
witness deprived him of the means of subsistence ; provided 
that his evidence was material and that in order to give it the 
detention was necessary.* Where the plaintiff, an engineer in 
the defendants' employ in India brought an action against them 
for wrongful dismissal and a verdict was taken by consent for 
;£'200, a quarter's salary, and ;£'iSO for his expenses in coming to 
England, the Court refused to review the master who on taxa- 
tion had allowed the plaintiff £^$0 for subsistence in England 
while waiting for the trial which the defendants had repeatedly 
delayed, and ;£'i50 for expenses to enable the plaintiff to return 
to India/ This decision however is not to be taken as a pre- 
cedent for allowing such a sum for expenses, when the demand 

» Galloway v. Keyworth, 15 C.B. 229 : 23 LJ. C.P. 218. 

^ Potter V. Rankin, L.R. 5 C.P. 518. 
. c See also Evans v. Watson, 3 C.B. 327 : 15 L.J. C.P. 256. 

d Lonergan v. Royal Exchange Assurance, 7 Bing. 725 : i Dowl. 233 ; 
Mount V, Larkins, 8 Bing. 195 : i Dowl. 262 ; Berry v, Pratt, i B. & c! 

276. 

e Dowdell V. Australian Royal Mail Steam Navigation Co., 3 E. & B. 
902 : 23 LJ. Q.B. 369. 

' Calvert v. Scinde R. Co. 18 C.B. N.S. 306. 
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IS for a small amount, without good grounds for doing so. In 
another action on a policy of insurance a captain was allowed 
;^iSO detention money, being at the rate of one guinea a day ;* 
so also the Court approved the allowance of subsistence money 
to the captain of a ship from the service of the subpoena till 
the time of trial.^ 

The rule does not seem to be confined to sea-faring men, Foreign 
provided that the detention of the witness in this country is witness. 
bondfide,^ A witness who resides abroad, or whose avocation 
calls him abroad, is entitled to the expenses of being brought to 
this country to give evidence.*^ But a foreign witness who 
appears to be domiciled here is not entitled to the expenses of 
his return here.® 

It is a question for the master whether the witness has been 
bond fide brought over to this country for the purpose of the 
cause, and not for any other purpose or for any other action/ 
Where a witness was sent for to give evidence in an action 
which was discontinued, and was afterwards called as a witness in 
another action against a different defendant but arising out of 
the same transaction, the plaintiff was allowed in the second 
action the cost only of the witness's subsistence and detention 
for the purpose of the second action, but not of his voyage to 
this country or of his return.s 

The question how far the attendance of a witness was neces- Question 
sary and material is one for the master to decide. Sfor"^ *' 

The expenses of witnesses must be actually paid in money master, 
before the master will allow them upon taxation as between Expenses 
party and party.^ If therefore money due to a witness for his ofwitnes» 
attendance, has been set off against the expenses of conveying ^"^ 
him to the assize town and keeping him there, it will not be actually 
treated as payment.^ The same rule would apply, although the paid befoi 
party in whose favour the allowance is made^ is suing or ^1^^^ ^' 
defending in formi pauperis ; for now all costs ordered to be them, 
paid to such a person are, unless the Court or a judge other- 
wise order, to be taxed as in other cases.J 

» Stewart v. Steele, 4 M. & G. 669 : 5 Scott, N.R. 517. 

^ Temperley v. Scott, 8 Bing. 392. 

*" Ansett V. Marshall, 22 L.J. Q.B. 118. 

d Marshall, 274 ; Tremain v. Faith, i Marsh. 563. 

e Lopez V. De Tastet, 7 Moo. 120 : 3 Br. & B. 292. 

^ Tremain v. Faith, i Marsh. 563. 

8 Tremain v. Barrett, i Marsh. 463 : 6 Taunt. 88. 

^ Dax, 250 ; Marshall, 271 ; Lopez v, De Tastet, 7 Moo. 120 : 3 Br. &B. 
292 ; Trent v. Harrison, 14 LJ. Q.B. 210 ; see ante p. 176. 

* Cross V, Durrell, 29 L.J. Ex. 473. 

^ Order 16, r. 31 ; see also Freeman z/. Rosher, 18 L.J. Q.B. 105 : 6 D. & 
L. 517. 
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Instruc- As to instructions to sue or defend, if the taxing officer shall 

tions to sue on special grounds consider the fee in either scale inadequate 
or defend, j^^ ^^^^ .^^^ g^ch further allowance as he shall in his discretion 

consider reasonable (Order 65, r. 27 (3)). 
Letter be- In practice only one letter demanding payment of the debt 
fore action, before the writ is issued, is allowed for on taxation.* 

Where the debt is paid before the writ is issued the plain- 
tiff is not entitled to the costs of his solicitor's application for 
payment.^ 

A distinction seems to have been drawn between a letter 
before action which contains " no direction to remit " the amount 
and one which does contain such a direction.^ 
Expe- The costs of a demand in writing before bringing an action 

diency of ^q recover goods or their value from a person who has in the 
before ^"^^^ instance lawfully obtained possession of the same, but who 
action. unlawfully converts or detains them, is not allowed on taxation 
as between party and party, although it may have been expe- 
dient to make the demand.* 
Letters and As to agency correspondence, in country agency causes and 
corre- matters, if it be shown to the satisfaction of the taxing officer 
m agency^ ^^^ ^^^ correspondence has been special and extensive, he is 
causes. to be at liberty to make such special allowance in respect 
thereof as in his discretion he may think proper (Order 65, r. 
27(10)). , ,, . 

The usual allowance in country agency causes or matters for 
letters is 6s J^ 
Allowance Where no proceeding in the cause or matter is taken which 
for letter carries a term fee, a charge for letters may be allowed if the 
where no circumstances require it. 
?5?^^!l^"^ In addition to the above an allowance is to be made for the 

carrying r . . i . . - 

term fee. necessary expenses of postages, carriage and transmission of 

documents.' 
Notice of ^^ ^^ reasonable costs incurred by giving notices before the 
action. commencement of an action when directed to be given by some 

statute are allowed upon taxation as costs in the cause, but 

* Capel V. Staines, 2 M. & W. 850 : 5 Dowl. 770 ; Morrison v. 
Summers, i B. & Ad. 559 : i Dowl. 325 ; Kirton v, Braithwaite, i Dowl. 
310. 

^ Caine v, Coulson, 32 L.J. Ex. 97 ; contra^ Morrison z/. Summers, 
supra, 

c Caine v, Coulson, supra; Gordon v. Strange, i Ex. 477 ; Hough v. 
May, 5 L.J. K.B. 186 ; 4 A. & E. 954. 

d Dax, 141. 

« R.S.C. 1883. Append. N., Costs, tit. "Term fees." 

' As to foreign letters see Lopez v, De Tastet, 7 Moore 120 : 3 Br. & B. 
292. 
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otherwise they are not allowed.* The amount to be allowed is 
in the discretion of the master and the Court will not interfere 
unless the objection was taken upon taxation. 

In some cases the costs of the notices are limited or fixed at 
a sum certain by statute ; in other cases the amount allowed 
will depend upon the necessary length or the distances at which 
the same are necessarily served.^ 

All necessary notices or copies thereof given during the pro- Notices 
gress of an action, are on taxation allowed to the successful and ser- 
party as costs in the cause.° ^*^^^' 

An allowance of S^- ^s made for service or filing in lieu of 
service of any writ, summons, warrant, interrogatories, petition, 
order, or notice on a party who has not entered an appearance, 
and if not authorized to be sent by post. 

But if served at a distance of more than two miles from the Allowance 
nearest place of business or office of the solicitor serving the ^^^^^^ 
same, a sum of is. is allowed for each mile beyond two miles served at i 
therefrom. distance. 

Where in consequence of the distance of the party to be 
served, it is proper to effect such service through an agent, 
(other than the London agent) 7s. is allowed for correspondence 
in addition. 

Where more than one attendance is necessary to effect Several 
service, or to ground an application for substituted service, such ^jjces to 
further allowance may be made as the taxing officer shall effect ser- 
think fit. ^ vice. 

For service out of the jurisdiction such allowance is to be Service 01 
made as the taxing officer shall think fit.^ Uoi ' 

For service where an appearance has been entered on the 
solicitor or party 2s. 6d. is allowed ; or is. 6d. if authorized to 
be served by post. 

Where any writ, order and notice, or any two of them have Fees, 
to be served together one fee only for service is to be allowed. 

In addition to the above fees, the following allowances are various 
also to be made ; for copy for service of writs if exceeding two allowance 
folios, 4^. per folio beyond such two. 

Also as to summons to attend at Judges' Chambers, for each 
copy to serve 2s, and is. on the higher and lower scale respec- 
tively or 4^. per folio. 

Also for preparing notice to produce on the trial or hearing 

* Kent V. G. W. R. Co., 3 C.B. 714 : ^6 LJ. C.P. 72 : 4 D. & L. 481 ; 
Edwards v. G. W. R. Co., 12 C.B. 419. 
^ Dax, 141, citing Bag. Pr. 68. 
^ Dax, 139. 
^ See White v, Brett, 28 LJ. Ex. 32. 
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of an action or notice to admit Js. 6d, and ^s, on the higher 
and lower scale respectively ; but if special or necessarily long 
such allowance not exceeding per folio \s, and 8<^. on the higher 
and lower scale respectively as the taxing officer shall think 
proper ; and for each copy such allowance as the taxing officer 
shall think proper not exceeding ^d, per folio. 

The scale also contains provisions as to the allowances to be 
made for preparing notice of motion and copy for service ; 
copies for service of interrogatories and of orders with neces- 
sary notices, if any, to accompany. 

Except as otherwise provided, the allowances for services 
include copies for service. 

Where notice of filing affidavits is required, only one notice 
is to be allowed for a set of affidavits filed, or which ought to 
be filed together. 

Where any appointment is or ought to be adjourned, service 
of a notice of the adjournment or next appointment is not to 
be allowed. 
Service of Where a plaintiff sues by a solicitor and where a defendant 
notices. has appeared by solicitor, all notices must be delivered to that 
solicitor or his agent and not to the party himself, so long as 
thq solicitor's authority continues. Where a party sues or 
defends in person the service must be made upon him, but 
personal service is not in general necessary.* Notices may also 
be sent by post from any office of the Supreme Court ; the 
time at which the notice so posted would be delivered in the 
ordinary course is considered as the time of the service and the 
posting is a sufficient service (Order 6j^ r. 3). 
Agents. Almost all country solicitors employ agents in London to trans- 

act such part of their business as must of necessity be done in 
London, and all notices must in general be served by the agents, 
or if the expense of such notice is increased by being served 
in the country the master will not allow the extra expense.^ 
Perusals. As to perusals the fees are not to apply where the same 
solicitor is for both parties (Order 65, r. 27 (7)). 

A special allowance of 1 2iS. 4^. on the higher and 6s, Sd, on 
the lower scale, or 4^. per folio, is provided for the perusal of 
copy, order to add parties, notice of defendant's claim against 
any person, not a party to the action under Order 16, r. 49, and 
of defendant's defence and counter-claim served on a person 
not a party under Order 21, r. 13, by the solicitor of the party 
served therewith, and in these several cases the plaintiff's state- 
ment of claim is also to be allowed unless the solicitor has been 
previously allowed such perusal. 

» Archb. Pr. 176 (ed. 13). *> Dax, 54. 
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A like allowance of 1 3^'. /^d, on the higher, and 6s. 8d, on the 
lower scale is provided for perusal of a notice to produce on 
trial or hearing of action and notice to admit by the solicitor of 
the party served ; or if to admit facts under Order 32, r. 4, an 
allowance of is, per folio. 

The master will also allow 4d, per folio for perusal of affidavit 
in answer to interrogatories by the solicitor of the party inter- 
rogating, and of other special affidavits by the solicitor of the 
party against whom the same can be read. 

Any costs occasioned by the use of any forms of writs and Prolix writs 
of indorsements thereon, other or more prolix than the forms ^^^ ^"" 
prescribed in the Rules of Court are to be borne by the party ments. 
using the same, unless the Court or a judge shall otherwise 
direct (Order 2, r. 2). 

The statements in pleadings, whether claim, defence, counter- Pleadings 
claim, reply or other pleading, are to be as brief as the nature to be brief, 
of the case will admit, and the taxing officer in adjusting the 
costs of the action, shall at the instance of any party, or 
may without any request inquire into any unnecessary prolixity 
and order the costs occasioned by such prolixity to be borne by 
the party chargeable with the same (Order 19, r. 2). 

The master however would allow on taxation the costs of Documents 
setting out the precise words of a document or any part thereof sej out in 
where it is material to set them out, although as a general rule thnerS.^ 
it is sufficient to state the effect of the contents of a document lowed, 
which are material (see r. 21). 

The forms given in appendices C, D and E to the Rules of 
Court 1883 when applicable, and where they are not applicable 
forms of the like character as near as may be, are to be used Certain 
for all pleadings, and where such forms are applicable and forms of 
sufficient, any longer forms are to be deemed prolix, and the ^e^used^ '° 
costs occasioned by such prolixity are to be disallowed to, or 
borne by the party so using the same as the case may be (Order 
19, r. 5). 

In adjusting the costs of the cause or matter inquiry shall at Costs of in- 
the instance of any party be made into the propriety of exhibit- t^rroga- 
ing interrogatories, and if it is the opinion of the taxing officer hibited at 
or of the Court or judge, either with or without an application improper 
for inquiry, that such interrogatories have been exhibited inter ^^^S^^* 
alia, at improper length, the costs occasioned thereby, and the 
answers thereto, shall be paid in any event by the party in fault 
(Order 31, r. 3). Interrogatories may be struck out on the 
ground that they are prolix (r. 7). 

If a notice to admit or produce comprises documents which Unneces- 

Q sary notices 
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to admit or are not necessary, the costs occasioned thereby are to be borne 
pro uce. j^y ^^^ party giving the notice (Order 32, r. 9). 
Costs of The costs occasioned by any unnecessary prolixity in the 
title of title of an affidavit are to be disallowed by the taxing officer 
affidavit. (Order 38, r. 2). 

Costs of The costs of every affidavit which unnecessarily sets forth 

h^rsay in matters of hearsay or argumentative matter, or copies of, or ex- 
a avits tracts from documents, are to be paid by the party filing the 

same (Order 38, r. 3). 
General The Court or judge may, at the hearing of any cause or 
power of matter, or upon any application or proceeding in any cause or 
co^trun^^^ matter in Court or at chambers, and whether the same is objected 
necessarily to or not, direct the costs of any indorsement on a writ of sum- 
incurred, mons, pleading, summons, affidavit, evidence, notice requiring 
a statement of claim, notice to produce, admit, or cross-examine 
witnesses, account, statement, procuring discovery by interroga- 
tories or order, applications for time, bills of costs, service of 
notice of motion or summons, or other proceeding, or any part 
thereof which is of unnecessary length, to be disallowed (Order 
65, r. 27 (20) ). 
Judge may Or the Court or judge may direct the taxing officer to look 
direct jj^^Q ^j^g same and to disallow the costs thereof or of such part 

master to 

make in- thereof as he shall find to be of unnecessary length ; and in 
quiry. such case the party whose costs are so disallowed shall pay the 

costs occasioned thereby to the other parties {ibid). 

Power of And in any case where such question shall not have been 

master to raised before and dealt with by the Court or judge it shall be 

qdry.^^ the duty of the taxing officer to look into the same (and, as to 

evidence, although the same may be entered as read in any 

decree or order,) for the purpose aforesaid, and thereupon the same 

consequences shall ensue, as if he had been specially directed 

to do so ; and in the Queen's Bench Division the master shall 

make such order as may be required to effect the object of this 

regulation (ibid,). 

Prior to this regulation a direction was in one case given to 

the taxing master to look into certain affidavits in order to see 

whether they were of unnecessary length, and if so to disallow 

the costs occasioned thereby.* 

Mode of I^ ^^y ^^^^ ^^ which under the last preceding regulation 20 or 

taxation of any Other rule of Court, or by the order or direction of a Court 

costs where or judge, or otherwise, a party entitled to receive costs is liable 

given?^" to pay costs to any other party, the taxing officer may tax the 

costs such party is so liable to pay, and may adjust the same by 

* Cracknall v. Janson, 11 Ch. D. 12. 
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way of deduction or set-off, or may if he shall think fit delay 
the allowance of the costs such party is entitled to receive until 
he has paid or tendered the costs he is liable to pay ; or such 
officer may allow or certify the costs to be paid, and direct pay- 
ment thereof, and the same may be recovered by the party 
entitled thereto, in the same manner as costs ordered to be paid 
maybe recovered (Order 65, r. 27 (21) ). 

The allowances in respect of fees to the Conveyancing Coun- Allow- 
sel of the Court and to any accountants, merchants, engineers, ances to 
actuaries, and other scientific persons, to whom any question is ^^^^5 
referred, shall be regulated by the taxing officers subject to 
appeal to the Court or judge, whose decision shall be final 
(Order 65, r. 27 (36) ). 

The general rule is that the costs of shorthand writers' notes Shorthand 
of the evidence are not primd facie to be allowed on taxation "otesof 
between party and party ; if there is any special reason for disallowed 
allowing them, application should be made at the hearing for a in general, 
special direction from the Court.^ Thus the costs of the short- 
hand notes of the evidence given at the trial were allowed on 
taxation between party and party, as part of the costs of a rule 
for a new trial, on the ground that the verdict was against the 
weight of evidence ; the reason being that from the quantity 
of evidence given at the trial, the case being one of grave im- 
portance, it was impossible for the Court to have come to a 
satisfactory conclusion without the aid of the shorthand notes.*» 

The costs of a shorthand note of the argument will not be 
allowed.^ 

Where shorthand notes of the evidence and proceedings in Practice in 
the Court below are used upon appeal, an application to be ^^"'^ °^ 
allowed upon taxation the costs of the notes, as costs of the ^^^^ ' 
appeal, must be made before the judgment of the Court of 
Appeal is entered.<^ The Court of Appeal has power to allow 
the costs of all shorthand notes used in the appeal, whether taken 
for the purpose of the appeal or not.® The costs of a short- 

* As to practice in Chancery Division see Kirkwood v. Webster, 9 Ch. D. 
239, 242 : 47 L.J. Ch. 880 ; Kelly v. Byles, 13 Ch. D. 682 : 49 L.J. Ch. 181 ; 
Lee Conservancy v. Button, 12 Ch. D. 383 ; Earl de la Warr v. Miles, 19 
Ch. D. 80 ; In re Duchess of Westminster Silver Lead Ore Co., 10 Ch. D. 
307, 312 ; Orr Ewing & Co. v. Johnston & Co., 13 Ch. D. 434, 465 ; Ash- 
worth V. Outrarn, 9 Ch. D. 483. 

i> Watson V. The G. W. R. Co., 6 Q.B. D. 163 : 50 LJ. C.P. 302 ; Bigsby 
V, Dickinson, 4 Ch. D. 24 : 46 L.J. Ch. 280 ; see also Hill v. Metropolitan 
Asylum District, 49 L.J. Q.B. 668. 

*= In re London & Birmingham R. Co., 6 W.R. 141. 

^ Hill V. Metropolitan Asylum District, 49 L.J. Q.B. 668 ; but see Marcus 
V, General St. Nav. Co., 35 L.T. N.S. 353. 

« Id.; see also Ex parte V^thsitr, 52 L.J. Ch. 375. 
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hand note of the judgment of the Court below, is generally 
allowed if used during the hearing of the appeal.* 
Duty of It is the duty of a solicitor, who, in the course of an action, 

^^h^^^^b t ^^ ^bout to incur unusual expenses — such as the costs of short- 
to incur hand notes of evidence given at a reference — to point out to his 
unusual client that the additional expenses so incurred, will not be 
expenses, allowed to him, even if successful in the action on taxation 
between party and party ; and in default of so doing the solici- 
tor will not be entitled to charge the costs so incurred on taxa- 
tion between solicitor and client.* In the absence of any 
agreement between the parties, the costs of brief copies of the 
transcript of shorthand writers' notes of each day's proceedings 
in a reference where the action is referred will not be allowed 
on taxation between party and party.^ 
Shorthand In an action for malicious prosecution, the master may allow 
notes al- f^j. ^j^^ copying into the briefs so much of the shorthand writers* 
part as in- notes of the evidence on the trial of the indictment as in his 
structions opinion was material and necessary for the information of 

to counsel, counsel.'* 

The charges of a shorthand writer who is employed instead 
of a second counsel to take notes of evidence will not be 
allowed." 

In one case it was held that the plaintiff was not entitled to 
the costs of a shorthand writer's notes of the opening state- 
ment of the defendant's counsel.^ 
Term fees. A term fee of 15^. under the new rules, is allowed for every 
term commencing on the day the sittings in London and Middle- 
sex of the High Court commence, and terminating on the day 
preceding the next such sittings, in which a proceeding in the 
cause or matter by or affecting the party after appearance 
entered, shall take place.? Before this provision was made 
term fees were allowed where there was any proceeding in the 
cause, upon or after declaration, and before final judgment, but 
after final judgment they were not allowed ; so also the term 
fee was allowed whether any proceedings were taken within the 
term or in the vacation, but only one term fee was allowed 

* Collyer v. Isaacs, 45 L.T. N.S. 567 ; The Singer Manufacturing Co. v, 
Loog, 52 L.J. Ch. 282, 290. 

^ In re Blyth, 10 Q.B. D. 207 ; 52 L.J. Q.B. 186. 

^ Wells V. Mitcham Gas Light Co. 4 Ex. D. i : 48 L.J. Ex. 75, following 
Croomes v. Gore, i H. & N. 14 : 25 L.J. Ex. 267. 
d May z/. Tarn, 12 M. & W. 730 : 13 L.J. Ex. 234. 
® Croomes v. Gore, supra. 

* Duke of Beaufort 2/. Earl of Ashburnham, 13 C.B. N.S. 598: 32 L.J. 
C.P. 97. 

^ See R.S.C. 1883, Appendix (N), ///. " Term fees." 
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for the term and vacation following the term ; and finally where a 
party having the right, by his own laches omitted to sign final 
judgment when he was entitled to it, but delayed doing so until 
a subsequent term, he was not entitled to a term fee as of the 
term when final judgment was actually signed, if a term fee 
had already been allowed in respect of the term when he might 
have signed judgment.^ It is to be noticed that formerly the 
term fee was only allowed " upon and after declaration " whereas 
now it is to be allowed in any cause, &c., " after appearance 
entered^ This allowance therefore would apply in the absence 
of a Statement of Claim ; the necessity for that pleading being 
abolished in most cases {see Order 20, r. i) the reason for the 
old rule no longer exists.^ 

As to costs to be paid or borne by another party, no costs Unneces- 
are to be allowed which do not appear to the taxing officer to to'be^dis- 
have been necessary or proper for the attainment of justice or allowed, 
defending the rights of the party, or which appear to have been 
incurred through over-caution, negligence, or mistake, or merely 
at the desire of the party (Order 65, r. 27 (29) ).° 

As to any work and labour properly performed and not ^^^^ for 
herein provided for, and in respect of which fees have hereto- i^^oun^ 
fore been allowed, the same or similar fees are to be allowed for 
such work and labour as have heretofore been allowed (Order 
65, r. 27 (30) ). 

a Dax, 135. 

^ The following extract as to Term fees is taken from the MS. book 
belonging to one of the old Prothonotaries of the Court of Common Pleas, 
already referred to ante^ p. 216 : — " No term fee allowed between party and 
party where there are no other proceedings than summons and orders ; nor 
where only motions and they are not succeeded in ; nor before declaration, 
as on rule to discontinue on the writ or on rule to declare ; but on rule to 
plead it is allowed ; nor on taxing costs on a rule obtained only for costs ; 
nor where nothing after judgment but attending on a judge and taxing costs ; 
nor on any amendment ; nor on continuances only ; nor on notice of trial 
or a continuance of notice of trial or a countermand only, even between 
attorney and client. Allow a term fee on a rule to discontinue after decla- 
ration, though only that rule obtained in the term if the defendant has 
appeared and paid for the declaration. Allow a term fee on a bill against 
an attorney ; so where only a motion, if succeeded in and a rule made ; so 
also on a notice of trial ; so also on a notice of executing a writ of inquiry ; 
so also on a special case allowed. A term fee of 6j. Zd. allowed in Dower ; 
so also on a sci.fa.^ and also on a special case. Entering, Srt'." 

^ See BucknallT/. Boydell, 7 Scott 171, where the Court refused to interfere 
with the decision of a Master who had disallowed half the costs of preparing 
briefs, on the ground that they had been prepared with unnecessary haste. 
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CHAPTER XXVL 

SET-OFF OF costs' AND SOLICITOR'S LIEN. 

Set-off of A SET-OFF for damages or costs between the parties may be 
v^tStMid- ^^lowed, notwithstanding the solicitor's lien for costs in the par- 
ing soiici- ticular cause or matter in which the set-off is sought (Order 65, 

tor*s lien. r. I4). 

Formerly the right of a solicitor to his lien for costs was pre- 
served only where the costs were sought to be set off in different 
actions i.e., where there was a cross claim for costs in separate 
actions.* 
Set-off of Interlocutory costs which include all costs the right to which 
interlocu- j^^g accrued to either party before the final conclusion of the 
^ ' last stage of the suit, i.e.y before the ultimate judgment of the 
Court upon the record** — could also be set off against each other 
Final costs, and also against final costs, notwithstanding the solicitor's lien,® 
provided that the payment of them at the time when adjudged 
was not a condition precedent to ulterior proceedings.** 

The same rule applies even where there are several defendants 
some or one of whom only may have been successful in the 
action.® 

Under the old procedure costs of actions, might be set off 

agciinst each other, although the nominal parties were different, 

provided that the expenses were to be defrayed out of the same 

Costs of fund.^ But where the judgments were in different rights, as 

different where one party was trustee only in the one, but was interested 

actions. jj^ j^jg Q^jj right in the other, no set off was allowed.^ So also 

* Gray, 514, and cases cited below. 

^ Scott z/. De Richebourg, 20 L.J. C.P. 263 : 11 C.B. 447, 451 ; Melville 
V. Leeson, 27 LJ. Q.B. 318 ; Levy v. Drew, 5 D. & L. 307. 

<^ HoUiday v. Lawes, 3 Bing. N.C. 774 : 6 Dowl. 636. 

^ Doe d. Hope v. Carter, 8 Bing. 330 : i M. & So. 516 : i Dowl. 269. 

« George v. Elston, 4 L.J. C.P. 167 : i Bing. N.C. 513 ; Lees v. Reffit, 
3 Ad. & E. 707 s.c, sub. nom. Lee v, Kendall, 5 L.J. K.B. 19; Schoole v. 
Noble, I H. Bl. 23 ; Gregory v. Duke of Brunswick, 3 C.B. 481 : 16 L.J. 
C.P. 35. 

' Gravatt v. Hall, 16 L.J. Q.B. 352 ; as to set-off of costs in pauper 
actions see ante p. 44. 

« Bristowe 2/. Needham, 8 So. N.R. 366. 
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costs due from the plaintiff to A, could not be set off against costs 
due from B to the plaintiff, or, in other words, where the parties 
or proceedings were entirely different no set-off was allowed.* 
It was otherwise however where, although the parties to the two 
actions were different, their interests were identical.^ 

Costs of an action in an inferior court could be set off against Costs in 
costs in an action in the Superior Court f so also the costs of an ^^erior 
equity suit may be set off.^ The judgment of one superior court °^ ' 
could also be set off against the judgment of another superior 
court.® 

A debt was also recently allowed to be set off against costs ; Set-off of 
the solicitor's lien not being allowed to interfere with the rights ^^^^ 
of the parties.^ Costs which have been actually taxed were costs, 
not allowed to be set off against the probable costs in another 
action.8 Thus where a plaintiff had been nonsuited and the 
costs taxed for the defendant the Court refused to allow the 
plaintiff to set them off against the costs of an ejectment in 
which he had obtained a verdict, the defendant having sub- 
sequently obtained a rule nisi to set it aside and enter a nonsuit. 

Parties to an action when they appear by solicitor may effect Compro- 
a compromise without the intervention of their solicitors, or in ™^^f. ^^ 

11 11 /v-i ' A\ ^ parties to 

Other words are not bound to effect the compromise through prejudice 
their solicitors.^ But if a settlement be come to either after notice of solici- 
of the solicitor s lien or by collusion and fraud for the purpose *°*" ^ ^^^°* 
of depriving the solicitor of his costs, the Court will interfere to 
prevent such an injustice.* The solicitor however must clearly 

" Holroyd v, Breare, 4 B. & Aid. 43, 700. 

^ O'Connor v. Murphy, i H. Bl. 657. 

' Emerson v. Lashley, 2 H.Bl. 248. 

d Webber v. Nicholas, 4 Bing. 16 ; Sandys v. Louis, W.N. 1875, P- 249. 

« Barker v. Braham, 2 W.Bl. 869 ; Brydges v. Smith, 8 Bing. 29 ; Bris- 
to we V. Needham, supra. 

' Pringle v. Gloag, 10 Ch. D. 679 : 48 L.J. Ch. 380 ; but see Barker v. 
Hemming, 5 Q.B.D. 609, where it was held under the annulled rule 19 of 
Order vi. of R.S.C. (Costs) that a set-off could only be allowed in respect of 
the same, and not of any separate, proceeding between the same parties, 
and the Court refused to allow the costs of interpleader proceedings to be 
set off against the costs of the action ; see now Order 6$, r. 14 ; also Thrust- 
out d. Barnes v. Crafter, 2 W.Bl. 826. 

s Masterman v. Malin, 7 Bing. 435. 

^ Nelson v, Wilson, 8 L.J. C.P. 226 : 6 Bing. 568. 

i Brunsdon v. Allard, 2 E. & E. 19 : 28 L.J. Q.B. 306 ; Sullivan v. 
Pearson, L.R. 4 Q.B. 153 : 38 L.J. Q.B. 65 ; Clark v. Smith, 13 L.J. C.P. 
97 : 6 M. & G. 1051 ; j^^ also The Hope, 8 P. Div. 144 : 52 L.J. Adm. 63, 
where the law is fully stated by Lindley LJ. citing Archb. Pr. 142, 143 (ed. 
13). Langley v. Headland, 34 L.J. C.P. 183 : 19 C.B. N.S. 42 ; Gould v. 
Davis, I Dowl. 288 ; Welch v. Hole, i Dougl. 238 ; Ormerod v, Tate, i 
East. 464 ; Cowell v, Betteley, 4 M. & Sc. 265 : 10 Bing. 432. 
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establish collusion between the parties to deprive him of his lien 
for costs in order to entitle himself to an order that the opposite 
party should pay him his costs.* The same rule applies where 
a client suing in formd pauperis compromises the action with 
the opposite party.^ 

But the lien which a solicitor was said to have upon a judg- 
ment was merely a claim to the equitable interference of the 
Court to have the judgment held as a security for his debt.*' 

It seems that the solicitor's lien extended only to so much as 
was found due to him upon taxation between solicitor and 
client.*^ 

The solicitor or his personal representative in case of death 
has a lien for his general balance upon all deeds and papers 
belonging to his client which have come into his hands in the 
course of and with reference to his professional employment. If 
the documents have come into his hands as bailee and not as 
solicitor the lien does not attach.* 

The lien does not cease to attach by payment of the solicitor's 
charges in the particular business to which the papers relate, if 
he has other claims against his client as solicitor. But it ceases 
after satisfaction of his entire bill of costs/ 

But the lien may be waived or lost in the same way that any 
other lien may : as for instance where the solicitor takes a 
security for his costs, which is payable at some future day, 
without an express reservation of his lien ; although it would be 
revived if default be made in payment.^ 

An agent it would seem has a general lien against the country 
solicitor and his representatives to the same extent as the coun- 
try solicitor has against his client.^ 

* Nelson v. Wilson, supra note i ; The Hope, supra. 

*> Francis v. Webb, 7 C.B. 731 ; Jones v. Bonner, 2 Ex. 230 : 17 L.J. Ex. 

343- 

° Per Parke B. in Barker v. St. Quintin, 12 M. & W. 441, 45^ • I3 L.J. 
Ex. 144 ; ex parte Games, 33 L.J. Ex. 317 : 3 H. & C. 294 ; Slater v. Mayor 
of Sunderland, 33 L.J. Q.B. 37 ; Mercer v. Graves, L.R. 7 Q.B. 499, 503 : 
41 L.J. Q.B. 212, Per Cockbum CJ.j Simpson v. Lamb, 7 E. & B. 84 : 20 
L.J. Q.B. 121 ; The General Share Trust Co. v. Chapman, i C.P. D. 771 : 
46 L.J. C.P. 79. 

d Watson V, Maskell, i Bing. N.C. 727 : i Scott, 658. 

« Archb. Pr. 137 (ed. 13), and cases cited. 

' Marshall, 458. 

g Archb. 139 ; Stevenson v. Blakelock, i M. & S. 535 ; Hewison z/. 
Guthrie, 2 Bing. N.C. 755 ; Cowell v. Simpson, 16 Ves. 275 ; and see 33 & 
34 Vic. c. 28, s. 16. 

*» Archb. 160 ; see also Waller v. Holmes, 30 L.J. Ch. 24 ; In re Andrew, 
30 L.J. Ex. 403 : 7 H. & N. 87 ; Bray v, Hine, 6 Price 203 ; White v. Royal 
Exc. Ass. Co., I Bing. 20 ; Moody v Spencer, 2 D. & Ry. 6 ; Ward v. 
Hef)ple, 15 Ves. 297. 
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Upon the application of the client a London solicitor was 
ordered, although there was no suggestion of fraud, to pay over 
to the client the amount of a debt which he had received as agent 
for a country solicitor in an action brought through him by a 
client of the latter, even though the country solicitor was at the 
time indebted to the London solicitor in an amount equal to the 
sum received, but had no claim against the client.* 

A solicitor is entitled, under 23 & 24 Vic. c. 127, s. 28, to a Chai^ng 
charging order upon a judgment by which any property is °*"^^'' ^^ 
" recovered or preserved " through his instrumentality. recovered 

Where the action is pending a judge at chambers has juris- or pre- 
diction to make the order.^ Such an order is valid even though served, 
the plaintiffs solicitor has ceased to act as such at the time 
when the order was made, provided that he has not wrongly or 
improperly discharged himself from the position of plaintiff's 
solicitor.*^ When the action has been tried the application for 
the order must be made to the judge before whom it was tried.** 

A solicitor is entitled to a charge upon real property which 
has been recovered through his instrumentality for the amount 
of his taxed costs in the action, although the estate of his client 
who died since action, was being administered in the Court of 
Chancery.^ 

But a charging order, it seems, only extends to costs in the 
particular suit, matter, or proceeding, in which they were in- 
curred, and not to general costs.^ 

A defendant paid money into Court in an action but the 
plaintiffs solicitor having declined to proceed with the action, 
except upon terms to which the plaintiff would not accede, an 
order for a change of solicitors was obtained by the plaintiff. 
After that order was made the late solicitor obtained an order 
charging the money paid into Court with his costs in the action 
and it was held that the order was valid, for the money paid into 
Court was " property recovered or preserved " within the mean- 
ing of section 28 of 23 & 24 Vic. c. 127.S 

* Ex parte Edwards, 8 Q.B. D. 262 : 51 L.J. Q.B. 108 ; In re Andrew, 7 
H. & N. 87 : 30 L.J. Ex. 403. 

^ Clover V. Adams, 6 Q.B. D. 622. 

<' Id, 

^ Higgs V. Schrader, 3 C.P.D. 252 : 47 L.J. C.P. 426 ; see Catiow v. Cat- 
low, 2 C.P. D. 362. 

« Ex parte Seaman, 33 L.J. Ex. 204 : 3 H. & C. 148. 

' Ex parte Thompson, 3 L.T. N.S. 317. 

K Clover V. Adams, supra; as to a charging order upon money attached 
by a garnishee order under 17 & 18 Vic. c. 125, s. 61, see Birchall v, Pugin, 
L.R. 10 C.P. 397 : 44 L.J. C.P. 278 ; Shippey v. Grey, 49 L.J. Q.B. 524 ; as 
to mode of serving charging order where the party is evading service see 
Hunt V. Austin, 9 Q.B. D. 598 : 51 L.J. Q.B. 455. 
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An order for the attachment of a debt would seem to take 
precedence of the general lien of a solicitor ;* but a judgment 
creditor who had received from a garnishee the amount of his 
claim before an order for payment had been made and with 
notice of the particular lien of the solicitor was compelled to 
refund to the solicitor.** 

* Hough V, Edwards, i H. & N. 171. 
^ Eisdell V, Coningham, 28 L.J. Ex. 213. 
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CHAPTER XXVII. 

ACTION BY SOLICITOR ON HIS BILL OF COSTS. 

No costs, fees, or disbursements on account of or in relation Unquali- 
to any act or proceeding done or taken by any person who acts ^^^ person 
as a solicitor without being duly qualified so to act are recover- cover costs, 
able in any action, suit, or matter, by any person or persons 
whomsoever.* 

Where a solicitor allows an unqualified person to act in his 
name, no action is maintainable by him or by the unqualified 
person against the client for the amount of the business done.** 

The solicitor cannot bring an action to recover any fees. Delivery of 
charges, or disbursements, for business done by him until the ^^^^ ^^ ^^^^ 
expiration of one calendar month° after the delivery of the befor™°°^^ 
bill of costs to the party to be charged therewith.*^ action. 

The bill may be either delivered to the party himself or sent Delivery 
by post to or left for the party at his counting-house, office of of bill, 
business, dwelling house,® or last known place of abode. It 
must either be subscribed with the proper hand of the solicitor 
(or in the case of a partnership, by any of the partners either with 
his own name, or with the name or style of the partnership), or 
of the executor, administrator, or assignee of the solicitor, or 
be inclosed in or accompanied by a letter subscribed in like man- 
ner referring to the bill. 

a 37 & 38 Vic. c 68, s. 12 ; and see 40 & 41 Vic. c. 62, s. 2 ; Fowler v. The 
Monmouthshire Canal Co., 4 Q.B. D. 334 : 48 L.J. Q.B. 457. 

^ Arcb. Pr. 80 (ed. 13) ; see also Hopkinson v. Smith, 7 Moore 243 : i 
Bing. 16. 

« The day on which the bill is delivered, and that on which the action is 
commenced, are not reckoned in the calendar month. Blunt v. Heslop, 8 
A. & E. 577. 

d 6 & 7 Vic. c. 73, s. 37 ; as to solicitor setting off the amount of his costs 
in an action on an indemnity against costs given by him to plaintiff, although 
no bill delivered one month before action j^^ Brown z/. Tibbits, 11 C.B. N.S. 
855 : 31 L.J. C.P. 206; Crampton v. Walker, 3 E. & E. 321 : 30 L.J. 
Q.B. 19. 

e See McGregor v. Keiley, 3 Ex. 794: 18 L.J. Ex. 391, as to delivery to 
servant at dwelling-house ; see Gridley v. Austen, 16 Q.B. 504 : 18 L.J. Q.B. 
337; Phipps 7/. Daubney, 16 Q.B. 514: 20 L.J. Q.B. 273; Taylor v. 
Hodgson, 14 L.J. Q.B. 310 ; Roberts v. Lucas, 11 Ex. 41 : 24 L.J. Ex. 227. 
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The bill upon the application within the calendar month of 
the party chargeable may be referred for taxation and settle- 
ment by a master without any money being brought into Court. 

If the client does not apply within the calendar month to 
have the bill taxed, it may be referred on the application of 
the solicitor or his representatives or on the application of the 
client with such directions and subject to such conditions as the 
Court or judge making the reference shall think proper.* 

The Court or judge making the order of reference may 
restrain the solicitor from bringing any action in respect of the 
charges, &c., contained in the bill pending the reference, upon 
such terms as shall be thought proper. 

A reference to taxation will only be ordered under special 
circumstances to be proved to the satisfaction of the Court or 
judge to whom the application for the reference is made, where 
the party chargeable with the bill makes the application after a 
verdict has been obtained, or a writ of enquiry executed, or 
after the expiration of twelve months after the due and proper 
delivery of the bill to him by the solicitor. 

The bill may be taxed ^ parte by the master if either the 
solicitor or the person chargeable with the bill after due notice 
refuse or neglect to attend the reference for taxation. 

The costs of the reference, where the party chargeable attends 
upon the taxation, are paid according to the event of the taxa- 
tion, that is to say, if the bill when taxed is less by a sixth part 
than the bill delivered, the solicitor or his representatives are 
liable for the costs ; but if the bill when taxed is not less by a 
sixth part than the bill delivered then the party chargeable 
with the bill, making the application to refer or attending the 
reference. 

It would seem that the real question is whether the bill de- 
livered and ordered to be taxed, is when taxed less by one- 
sixth than the bill delivered, no matter how or by what means 
the master came to a conclusion. If it is, the solicitor is liable 
to pay the costs of the taxation unless the judge has made 
some special order as to those costs or the master has certified 
some special circumstances showing that he ought not to be 
called on to pay them.** 

Where a solicitor inserts in his bill an item which he ought 
never to have charged his client with, the master will disallow 
it, and the disallowance, if making the amount of the bill less 
by one-sixth than the bill delivered, will render the solicitor 

* As to forms see R.S.C. 1883, Appendix K, forms 41, 42, 43, and post 
Append, i. 

b Archb. Pr. 132 (ed 13). 
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liable for the costs of the taxation.* So also where a deduction 
of more than one-sixth is taxed off a bill by reason of the 
solicitor having ignorantly commenced an action in a wrong 
form and been obliged to discontinue it he will be liable to pay 
the costs of taxation.** 

Every order of reference contains a direction to the master to Direction 
whom the reference is made to tax the costs of the reference to [° {^^cosi 
be paid as above mentioned, and to certify what, upon the of refer- 
reference, has been found due to or from the solicitor or his ence. 
representatives in respect of the bill and demand, and of the 
costs of the reference if payable.^ 

The master also may specially certify any circumstances 9' *? ^®'" 
relating to the bill or the reference and the Court or judge may sl^^es^" 
thereupon make such order as may be thought right respecting 
the payment of the costs of taxation. 

Where the reference is made, when it is not authorized to be Special 
made except under special circumstances, the Court or a judge ^^^^^^tions 
may if it shall be thought fit give any special directions relative 
to the costs of the reference. 

The contents of a bill which has been duly delivered sent or Proof of 
left according to the provisions of the Act, need not be proved moments c 
in the first instance by the solicitor or his representatives, but it 
is sufficient to prove that a bill of fees, charges, or disbursements 
subscribed in the manner provided or inclosed in or accompanied 
by a letter subscribed as provided was delivered sent or left in 
the manner provided by the Act ; but neverless it is competent 
for the other party to shew that the bill so delivered, sent, or 
left, was not such a bill as constituted a bond fide compliance 
with the Act.d 

A judge may authorize the commencement of an action for Solicitor 
the recovery of a solicitor's fees, charges, or disbursements, ™^?^ ^"°^ 
against the party chargeable therewith, and may also refer the feave? ^ 
solicitor's bill and demand to be taxed, although one month has 
not expired from the delivery of the bill, if it is proved to his 
satisfaction that there is probable cause for believing that the 
party chargeable is about to quit England or to become a bank- 
rupt or a liquidating or compounding debtor, or to take any other 
steps or do any other act which in the opinion of the judge 
would tend to defeat or delay the solicitor in obtaining payment.* 

* Morris v, Parkinson, 2 CM. & R. 178 ; 3 Dowl. 374 ; Per Parke B, 

^ Id. 

^ See In re Shaw, 20 LJ. Q.B. 280. 

d The numerous provisions just referred to are taken from 6 & 7 Vic. c. 

IZ, s. yj. 

« 38 & 39 Vic. c. 79, s. 2. 
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Applica- An order to refer a bill of costs may be made on the applica- 
tWrd par- ^^^^ ^^ third parties who are not " chargeable " with the bill in 
ties to refer the sense in which that word has hitherto been used.* 
bill. A copy of the bill of costs may be ordered by the Court or 

judge to be delivered to the party who makes the application 
for a reference upon payment of the costs of the copy.^ 
Re-taxa- No bill which has been previously taxed and settled is to be 
tion under again referred unless under special circumstances the Court or 
circum- judge to whom the application is made think fit to direct a re- 
stances, taxation.^ 

Payment of The paym^ent^ of a bill does not in any case preclude the Court 
bill no bar qj. judge to whom the application is made from referring such 
ence. bill for taxation if the special circumstances* of the case appear 

in the opinion of the Court or judge to require it to be taxed, 
upon such terms and conditions and subject to such directions 
as the Court or judge shall deem right. But the application 
for such reference must be made within twelve calendar months 
after payment.' 
Except Where twelve calendar months have elapsed since payment 

after lapse Qf ^ solicitor's bill of costs by his client, such bill although not 
months, signed by the solicitor is prohibited under 6 & y Vic. c. 73, s. 
41, from being referred to taxation.^ But charges which, on the 
face of the bill appear unusual and excessive are " special 
circumstances " within 6 & y Vic. c. 73, ss. 37, 41, which 
entitle the client to have his solicitor's bill referred to taxation 
after the twelve months have expired.^ Thus charges of ;^52 
los, od., for a journey to and attendance in London at the hear- 
ing and arguing of a rule for a new trial, and ;^22 155-. od. for 
attending taxation of the plaintiff's costs have been held to be 
such charges. 

The master where a bill is referred to him for taxation has 
power to request assistance from other masters in taxing and 
settling any part of the bill.^ 

* 6 & 7 Vic. c. 73, s. 38. 
^ Sec. 40. 

^ Id, 

d The payment must be actually made in money, or that which the parties 
have agreed to treat as money ; In re Harries, 13 M. & W. 3:13 L.J. Ex. 
259. 

* In re Heritage, 3 Q.B. D. 726 : 47 LJ. Q.B. 509. 
' Sec. 41. 

8 In re Sutton, 11 Q.B. D. 377 : 52 LJ. Q.B. 752. 

^ In re Robinson, L.R. 2 Ex. 4 : 37 L.J. Ex. 11 ; see also Watson v. Rod- 
well, 7 Ch. D. 625 : 47 L.J. Ch. 418 : affirmed 11 Ch. D. 150 : 48 L.J. Ch. 
20Q ; In re Whicher, 13 M. & W. 549 : 14 L.J. Ex. 78. 

f Sec. 42 ; and see Order 65, r. 19, as to masters assisting each other 
generally in their duties. 
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The certificate or allocatur of the master, by whom a bill, Effect of 
which has been referred to him, has been taxed is (unless set certificate 
aside or altered by order, decree, or rule of Court) final and con- ^^^^ °^" 
elusive as to the amount ; and payment of the amount certified 
to be due and directed to be paid may be enforced according to 
the course of the Court in which the reference has been made.* 
Where the reference is made in the Queen's Bench Division 
the Court or a judge may order judgment to be entered up 
for the amount certified, with costs, unless the retainer is dis- 
puted, or may make such other order as the Court or judge deem 
proper.^ 

A solicitor may make an agreement in writing with his client Agreemen 
respecting the amount and manner of payment for the whole or for l^P 
any part of any past or future services, fees, charges, or disburse- of"^ost& 
ments in respect of business done or to be done by him.° The 
agreement must be an agreement by both parties and must be 
signed by both of them.** But an agreement to charge nothing if 
the action is lost and to take nothing for costs out of any money 
which might be awarded to the client in the action need not be 
in writing.* The agreement may be for payment either by a 
gross sum or by commission or percentage or by salary or other- 
wise, and either at the same or at a greater, or at a less rate as 
or than the rate at which the solicitor would otherwise be 
entitled to be remunerated.^ 

But the amount payable under such an agreement is not to be Amount 
received by the solicitor until the agreement has been examined noHo be 
and allowed by the master. paid until 

Where the master thinks the agreement is not fair and reason- allowed b 
able he may require the opinion of the Court or a judge to be 
taken thereon by motion and the amount payable under the 
agreement may be reduced or the agreement may be ordered 
to be cancelled and the costs, fees, &c., may be taxed in the 
ordinary way as if there had been no agreement.^ 

The agreement is not to affect the amount of, or any rights Saving of 
or remedies for the recovery of, any costs recoverable from the interests c 
client by any other person, or payable to the client by any Lnies. 
other person ; and any such other person may require any costs 

* />., by issuing execution thereon ; see also Order 42, r. 24. 

^ Sec. 43. 

^ 33 & 34 Vic. c. 28, s. 4. 

d In re Lewis, i Q.B. D. 724, 726 : 45 L.J. Q.B. 8i6. 

« Jennings v, Johnson, L.R. 8 C.P. 425. 

' Sec. 4, supra, 

K Sec. 4 ; and see also sec. 9. 
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payable or recoverable by him to or from the client to be taxed 
in the ordinary way unless such person has otherwise agreed. 
But a client who has entered into any such agreement is not 
entitled to recover from any other person under any order for 
the payment of any costs which are the subject of the agreement 
more than the amount payable by the client to his own solicitor 
under the agreement* 
Agreement The agreement excludes all further claims in respect of any 
f^rth^^^ services, fees, &c., which relate to the conduct and completion of 
claims. ^^e business in respect of which the agreement is made ; except 
however such services, fees, &c., if any, as are expressly excepted 
by the agreement.** 
No action ^^ action can be maintained on an agreement for remunera- 
where tion in lieu of costs where the work has been done ; but an 
work done, action can be brought upon the agreement where the client has 
refused to allow the solicitor to do the work and earn the re- 
muneration.*' 
Re-open- -^^ agreement may under special circumstances, and if the 
ing of application be made within twelve months after the payment 
agreement, thereof, be re-opened and the costs, fees, &c., may be ordered by 
the Court or judge to be taxed and the whole or any portion of 
the amount received by the solicitor to be repaid by him on such 
terms and conditions as may seem just*^ 
Security A solicitor may take security from his client for his future 

from client fees, charges, and disbursements, to be ascertained by taxation 
for future qj. otherwise ;« and interest may also be allowed by the master 
on taxation, on moneys disbursed by the solicitor for his client, 
and on moneys of the client which have been improperly retained 
by the solicitor.' So also the master on taxation may in deter- 
mining the remuneration, if any, to be allowed to the solicitor 
for his services, have regard to the skill, labour, and responsi- 
bility involved.8 
Allowance Upon any reference to a master to tax a bill of costs of a 
on higher Solicitor for the purpose of ascertaining the amount due to such 
scale on solicitor in respect thereof from the person to be charged there- 
between ^^^'^ if the bill includes charges for business done in any cause or 
solicitor matter the master may allow the fees set forth in the column 
and client, headed " higher scale " in Appendix N in respect of such cause 
or matter, or in respect of any particular application made, or 
business done therein, if on special grounds arising out of the 

* Sec. 5. ^ Sec. 6. 

« Sec. 8 ; Rees 77. Williams, L.R. 10 Ex. 200 : 44 L.J. Ex. 116. 

^ Sec. 10. * Sec. 16. 

' Sec. 17. . » Sec. 18. 
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nature and importance, or the difficulty or urgency of the case 
he thinks it proper that such allowance should be made (Order 
65, r. 10). 

A bill of costs can only be referred to taxation if it contains Bill must 
taxable items ; that is some charge in respect of an employment f°"^?!^ 
of the solicitor as such.* It will be sufficient if the bill contains items. 
one taxable item.** Thus a charge for preparing a warrant of 
attorney renders the bill taxable f so also a charge for drawing 
an affidavit of debt and getting it sworn is a taxable item.^ 
But a charge for serving subpoenas is not sufficient to make the 
bill taxable.® 

A bill of costs for work done by one solicitor as agent for Agent'sbiU 
another is taxable.^ It must be duly delivered in the same ^^Jtable. 
manner as an ordinary bill, and it may also be referred to be 
taxed.8 

Where the client pays his bill of costs to the agent, the solici- Payment of 
tor is not bound by such payment.^ And the client cannot as ^y^^J. 
a general rule be sued by the agent for his bill of costs, for the agent not 
solicitor who employs the agent \s prima facie liable to him for binding on 
his bill of costs, unless the agent has given credit to the client solicitor, 
and not to the solicitor.* 

A party suing or defending by a solicitor is at liberty to change change of 
his solicitor in any cause or matter without an order for that solicitor 
purpose upon notice of such change being filed in the Central "P°.^ ^^^°S 
Office, or in. the District Registry if the cause or matter is 
pending therein. But until such notice is filed and a copy 
thereof served, the former solicitor is to be considered the solici- 
tor of the party (Order 7, r. 3). 

Prior to the passing of this rule it was decided that an order 
for changing a solicitor could be obtained without any provision 
being therein made as to the payment of his costs.J Formerly 

* Marshall, 213 ; Smith v. Taylor, 7 Bing. 263. 
^ Smith V. Taylor, supra. 

<^ Painter v, Linsell, 8 Scott, 453. 

d Winter v. Payne, 6 T.R. 645. 

« Presidder v. Smith, i W.W. & H. 51. 

' Smith V. Dimes, 4 Ex. 32 : 19 L.J. Ex. 60 : Becke v, Cattell, 3 M. & G. 
480 : 4 Sc. N.R. 246 ; Champ v. Stokes, 6 H. & N. 683 : 30 L.J. Ex. 242. 

«f Smith V, Dimes, supra; BiUing v. Coppock, i Ex, 15 : 16 L.J. Ex. 
265. 

^ Robbins v. Fennell, 11 Q.B. 248 : 17 L.J. Q.B. 77, 

* Robbins v. Fennell, supra; Hanley v, Cassam, loL.T. 189 ; Scrace v, 
Whittington, 2 B. & C. 11 : 3 D. & R. 195. 

J Grant v. Holland, 3 C.P. D. 180 : 47 L.J. C.P. 518 ; as to the practice 
with regard to obtaining an order to change the solicitor see Archb Pr. 94 
(ed. 13). 
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the attorney could not be changed without an order of the judge* 
which was drawn up upon payment of the attorney's costs unless 
there was some reason for the contrary and the costs were taxed 
as between solicitor and client. So also an agent could be 
changed at any time, without an order, unless his name appeared 
as solicitor on the record ;** but the practice will now be regulated 
by Order 7, r. 3. 

Bill of The bill of costs should be so drawn that all the items appear 

°^ in a taxable shape.® It is sufficient if it gives the information 

as to the charges made, so as to allow the client to obtain 
advice, whether it should be taxed or not, t,e., if it gives suffi- 
cient materials for obtaining advice as to taxation.* But it is 
not necessary that the solicitor whom the client may consult as 
to the expediency of having the bill taxed should be able to 
say without further inquiry whether the charges are fair and 
reasonable ; nor is the bill objectionable if it omits to suffi- 
ciently state one or more items.® The name of the Court' and 
of the cause in which any part of the business is charged should 
be stated, or the bill should be so drawn that these facts might 
be reasonably inferred from it.« 

A bill which contains entries of various attendances, charges, 
and disbursements, but with a lump sum only charged at the 
end, is not a sufficient signed bill on which to found an action 
within 6 & 7 Vic. c. 73, s. 37.^ Nor can a solicitor recover for 
professional services, where a lump sum is agreed upon, 
without having delivered a properly signed bill within the sec- 
tion.* 

Blanks. Blanks should not be left in the bill ; and where a bill con- 

taining blanks was delivered under the statute the Court refused 
to make an order that the master should review his taxation by 
filling them up. 

» Reg. Gen. H.T. 1853, r.4. 

*> Archb. Pr. 159. 

c Philby V, Hazle, 8 C.B. N.S. 647 : 29 L.J. C.P. 370. 

d Haighz/. Ousey, 7 E. & B. 578 : 26 L.J. Q.B. 17 ; Keene v. Ward, 13 
Q.B. 515 : 19 L.J. Q.B. 46 ; but see Pigot v. Cadman, i H. & N. 837 : 26 
L.J. Ex. 134. 

® Haigh V. Ousey, supra; Waller v, Lacey, i Sc. N.R. 186 : 8 Dowl. 563 ; 
Pilgrim v. Hirchfelt, 9 L.T. N.S. 288 ; 12 W.R. 51. 

' Englehart v. Moore, 15 M. & W. 548 : 15 L.J. Ex. 312 ; Cooke v. Gil- 
lard, I E. & B. 26 : 22 L.J. Q.B. 90. 

8 Sargant v. Gannon, 7 C.B. 742 : 18 L.J. CP. 220; Martindale 7/. Falk- 
ner, 2 C.B. 706 : 15 L.J. C.P. 91 ; Ivimey v. Marks, 16 M. & W. 843 : 17 
L.T. Ex. 165. 

^ Wilkinson v. Smart, 24 W.R. 42 ; see also Philby v. Hazle, supra; 
Scarth v. Rutland, L.R. 1 C.P. 642. 

* Wilkinson v. Smart, 33 L.T. N.S. 573 ; Eyre v. Shelley, 8 M. & W. 
J 54 ; 10 L.J. Ex. 295. 
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Every bill of costs left for taxation is to be indorsed with the indorse- 
name and address of the solicitor by whom it is so left, and also ment by 
the name and address of the solicitor (if any) for whom he is s^^^citor. 
agent, including any solicitor who is entitled or intended to 
participate in the costs to be so taxed (Order 65, r. 27 (58)). 



^'21 
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CHAPTER XXVIIL 

COSTS OF INTERPLEADER AND ATTACHMENT OF DEBTS. 

Costs of The Court or a judge may in or for the purposes of any 
mterplea- interpleader proceedings make all such orders as to costs and 
all other matters as may be just and reasonable (Order 57, 
r. 15).* 

The Court or a judge may with the consent of both claimants, 
or on the request of any claimant, if, having regard to the value 
of the subject matter in dispute it seems desirable so to do, 
dispose of the merits of their claims, and decide the same in a 
summary manner, and on such terms as may be just (r. 8). 

As to the mode in which relief by way of interpleader may 

be granted see Order 57. 

Costs re- The costs of interpleader proceedings are in practice often 

serveduntil j-eserved until the proceedings have been finally determined ; 

uigs deter- and as between the parties thereto depend in general upon the 

mined. result of the issue.^ But it is to be observed that the Court or 

judge who tries the issue may finally dispose of the whole 

matter of the interpleader proceedings, including all costs not 

otherwise provided for (r. 13). 

The question whether a sheriff or party interpleading is 
entitled to costs, and if so, at what point of time his right to 
them commences, was recently considered by Field J. at 
chambers, and the following rules as to the practice were laid 
down.° 
Sheriff's Where an order is made on the application of a sheriff, he is 
costs. entitled to his costs from the period at which he has been called 
into the interpleading action — that is to say, he is entitled as 
against an unsuccessful claimant to costs and possession money, 

» See Cotter v. Bank of England, 2 Dowl. 728 ; Duear v. Mackintosh, 
2 Dowl. 730 ; Parker v, Linnett, 2 Dowl. 564 ; Attenborough v, St. Kathe- 
rine Docks Co., 3 C.P. D. 450, 466. 

*> See Archb. Pr. 11 22 (ed. 13) ; Hood 2/. Bradbury, 6 M. & G. 981 ; Mel- 
ville V, Smark, 3 M. & G. 57 ; Cusel v, Pariente, 7 M. & G. 527. 

"^ Searle & Co. v, Matthews, Fox & Co., claimants. The Law Journal, 
Nov. 17, 1883, p. 625 : W.N. 1883, p. 176. 
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from the time of the notice of claim or from the time of sale 
whichever would be first. 

Where a sheriff is ordered to withdraw, he is entitled to costs 
as against the execution creditor from the time at which the 
latter authorized the carrying on of the interpleader proceedings 
— that is, generally, from the return of the interpleader sum- 
mons. 

In cases where the interpleader summons is taken out by the Party's 
defendant in an action, he is entitled, on bringing into Court the ^^^^^* 
amount claimed to deduct from it the amount of his taxed costs 
up to that period, the question of the liability of the respective 
parties for those costs being reserved. 

The rules just referred to are general only ; and if in any 
particular case the sheriff or party interpleading has unneces- 
sarily caused any portion of the costs, he will not be entitled to 
recover, but may be called upon to pay costs. 

In a recent case before Field J. at chambers, where a claim 
was made and the sheriff served an interpleader summons, but 
upon the return of the summons the execution creditor with- 
drew, not having given any previous authority to the sheriff to 
contest the claim, it was held that the sheriff was not entitled to 
any costs. The ground of the decision there was that the law 
imposed upon the sheriff the duty of executing the writ, and 
relieved him from the consequences of taking another person's 
goods by allowing him to take out a summons to interplead, 
but that the execution creditor if he did not resist the claim 
made to the goods ought not to be liable for any costs.* 

The provisions of Orders 3 1 and 36, which relate to discovery 
and inspection and trial respectively, apply, with the necessary 
modifications to an interpleader issue ; and the Court or judge 
who tries the issue may finally dispose of the whole matter of 
the interpleader proceedings, including all costs not otherwise 
provided for (Order 57, r. 13). 

Formerly where a claimant did not appear and persist in his Non- 
claim, the order barring his claim was made without costs, and ^f ^f^'^^n^ 
the plaintiff and defendant each paid his own costs. ** 

Where the sheriff delayed to interplead in consequence of Delay of 
negotiations between the parties, and the execution creditor fheriff to 

* C. -z/. D. : The Law Journal (Dec. 8, 1883), at p. 665 : Weekly Notes, 
1883, at p. 207. 

^ Lambert v. Cooper, 5 Dowl. 547 ; Jones v, Lewis, 8 M. & W. 264 : 5 
Jur. 873 ; Grazebrook v. Pickford, 10 M. & W. 279 : 12 L.J. Ex. 171 ; Mur- 
doch V, Taylor, 6 Bing. N.C. 293 : 8 Scott, 604 ; Ford v. Dilly. 5 B. & Ad. 
885 ; but j^^Bowdler v. Smith, i Dowl. 417 ; as to practice see Order 57, 
r. 10. 
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afterwards abandoned his claim, the Court refused to make the 

latter pay costs.* In some cases where the sheriff neglects to 

apply to interplead until too late, the Court would order him to 

pay the costs of both parties^ So also if the application of the 

Costs of sheriff be a frivolous one, he would be ordered to pay the costs 

^pliS^-^ occasioned thereby f as, for instance, if he brings parties before 

tion. the Court in consequence of a claim which is clearly bad in 

point of law ; for it is his duty to inquire into the nature of the 

claims set up.** 

Where neither the plaintiff nor claimant appears, the sheriff 
is discharged from actions by either of them and is permitted 
to levy his poundage and expenses and to abandon the re- 
mainder of the levy.® 
Sheriflfs Where a claimant abandoned his claim after an issue had 
costs where been directed, the sheriff was held to be entitled to his costs 
d^ttST^^ from the time of directing the issue, including the costs of the 

application for the costs so incurred.' 
Apportion- The principle upon which the costs of an interpleader issue 
ment of are to be taxed, where each party has been partially successful, 
^^^ is that each party is entitled to the costs in respect of the 
matter as to which he has succeeded. In such a case no 
general costs of the cause would, as a rule, be; allowed, but the 
costs would be taxed without reference to the fact which was 
plaintiff and which defendant* 
Execution. Any order of the Court or a judge in any cause or matter 
may be enforced against all persons bound thereby in the same 
manner as a judgment to the same effect {see Order 42, r. 24). 
. This is effected by suing out execution upon the order. An 
order for costs made in interpleader proceedings can, therefore, 
under this rule, be enforced by issuing execution thereon.^ 
Costs of The costs of any application for an attachment of debts, and 
attach- of any proceedings arising from or incidental to such application, 
ment shall be in the discretion of the Court or a judge (Order 45, 
r. 9).' 

* Dixon V, Ensell, 2 Dowl. 621. 
^ Beale v, Overton, 5 Dowl. 599. 

° In re Sheriff of Oxfordshire, 6 Dowl. 136, 

^ Bishop V, Hinxman, 2 Dowl. 166. 

« Eveleigh v, Salsbury, 5 Dowl. 369 : 3 Bing. N.C. 298 : 3 Scott, 674. 

' Scales V. Sargeson, 4 Dowl. 231 ; Dabbs v, Humfries, 3 Dowl. 377. 

« Clifton V. Davis, 6 E. & B. 392 : 25 L.J. Q.B. 344 ; Lewis 7/. Holding, 
2 M. & G. 875 ; Carr v. Edwards, 8 Dowl. 29 ; but see Staley v. BedweU, 
10 Ad. & E. 145 ; Swaine v, Spencer, 9 Dowl. 347. 

^ As to former practice see i &2 Will. iv. c. 58, s. 6, repealed by 46 & 47 
Vic. c. 49, sched ; as to security for costs see ante p. 85. 

* See R.S.C. 1883, Append. K, forms 39 and 40 for form of garnishee 
order nisi and absolute. These forms do not contain any express pro- 
visions as to costs ; Wintle v, Williams, 3 H. & N. 288 : 27 L.J. Ex. 311. 
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The Court or a judge may upon the ex parte apph'cation of Order to 
any person who has obtained a judgment or order for the re- debts^due 
covery or payment of money, either before or after any oral to judg- 
examination of the debtor liable under such judgment or order, ment 
and upon affidavit by himself or his solicitor stating that judg- ^ ' 
ment has been recovered or the order made, and that it is still 
unsatisfied and to what amount, and that any other person is 
indebted to such debtor and is within the jurisdiction, order that 
all debts owing or accruing* from such third person (hereinafter 
called the garnishee) to such debtor shall be attached to answer 
the judgment or order ; and by the same or any subsequent 
order it may be ordered that the garnishee shall appear before 
the Court or a judge or an officer of the Court, as such Court 
or judge shall appoint, to show cause why he should not 
pay to the person who has obtained such judgment or order 
the debt due from him to such debtor, or so much thereof 
as may be sufficient to satisfy the judgment or order (Order 

45, r. I). 

It is to be noticed that rule i now extends attachment to 

orders as well as judgments ; formerly a person could not 

obtain a garnishee order in cases where he had obtained an 

order for costs only.** 

Service of an order that debts, due or accruing to a debtor Service of 
liable under a judgment or order, shall be attached, or notice o^^^^^r bind 
thereof to the garnishee, in such manner as the Court or judge ^^' 
shall direct, shall bind such debts in his hands (r. 2). 

If the garnishee does not forthwith pay into Court the amount Issue of 
due from him to the debtor, liable under a judgment or order, execution, 
or an amount equal to the judgment or order, and does not 
dispute the debt due or claimed to be due from him to such 
debtor, or if he does not appear upon summons, then the Court 
or judge may order execution to issue, aind it may issue accor- 
dingly, without any previous writ or process, to levy the amount 
due from such garnishee, or so much thereof as may be sufficient 
to satisfy the judgment or order (r. 3). 

An order will be made by the judge for execution to issue 

» Webb V. Stenton, 52 LJ. Q.B. 584 : 11 Q»B. D. 518 ; Jones v. Thomp- 
son, E.B. & E. 63 : 27 LJ. Q.B. 234 ; Tapp v. Jones, L.R. 10 Q.B. 591 : 44 
L.J. Q.B. 127 ; Hall v. Pritchett, 3 Q.B. D. 215 : 47 L.J. Q.B. 14; In re 
Cowan's Estate, 14 Ch. D. 638 : 49 L.J. Ch. 402 ; Nash v. Pease, 47 L.J. 
Q. B. 766 ; as to what debts are or are not attachable see Archb. Pr. 629, 630 
(ed. 13) ; Day's C.L.P. Act, 1854, p. 315 (ed. 4). 

^ For former practice see Sunderland Local Marine Board v. Frankland, 
L.R. 8 Q.B. 18 : 42 L.J. Q.B. 13 ; Best v, Pembroke, L.R. 8 Q.B. 363 : 42 
L.J. Q.B. 212 ; Cremetti v, Crom, 4 Q.B. D. 225 : 48 L.J. Q.B. 337. 
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for the whole amount due from the garnishee to the judgment 
debtor.* 

If the garnishee disputes his liability, the Court or judge, 
instead of making an order that execution shall issue, may * 
order that any issue or question necessary for determining his 
liability be tried or determined in any manner in which any 
issue or question in an action may be tried or determined 
(Order 45, r. 4).^ 

Whenever in proceedings to obtain an attachment of debts it 
is suggested by the garnishee that the debt sought to be attached 
belongs to some third person, or that any third person has a 
lien or charge upon it, the Court or a judge may order such 
third person to appear, and state the nature and particulars of 
his claim upon such debt (r. 5). 

After hearing the allegations of any third person under such 
order, as in rule 5 mentioned, and of any other person whom by 
the same or any subsequent order the Court or a judge may 
order to appear, or in case of such third person not appearing 
when ordered, the Court or judge may order execution to issue 
to levy the amount due from such garnishee, or any issue or 
question to be tried or determined according to the preceding 
rules of this Order, and may bar the claim of such third person, 
or make such other order as such Court or judge shall think 
fit, upon such terms, in all cases, with respect to the lien or 
charge, if any, of such third person, and to costs, as the Court 
or judge shall think just and reasonable (r. 6). 

Payment made by or execution levied upon the garnishee 
under any such proceeding as aforesaid is a valid discharge to 
him as against the debtor, liable under a judgment or order, to 
the amount paid or levied, although such proceeding may be 
set aside or the judgment or order reversed (r. 7). 

A debt attachment book is to be kept by the proper officer 
in which entries of the attachment and proceedings thereon are 
to be made ; and copies of the entries may be taken by any 
person on application to the proper officer (r. 8). 

An appeal lies to the Divisional Court and thence to the 
Court of Appeal from an order attaching a debt.° 



a Sampson v. Seaton & Beer Railway Co., L.R. 10 Q.B. 28 ; 44 L.J. Q.B. 

155. 
o As to costs of proceedings by writ formerly see Johnson v. Diamond, 

II Ex. 431 : 25 L.J. Ex. 40 ; Wintle v, Williams, 3 H. & N. 288 : 27 L.J. 

Ex. 311. 

c See Webb v. Stenton, 52 L.J. Q.B. 584 : 11 Q.B. D. 518 ; Wise v, 

Birkenshaw, 29 L.J. Ex. 240 ; Seymour v. Corporation of Brecon, 29 L.J. 

Ex. 243, where such appeals were entertained. 
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CHAPTER XXIX. 

EXECUTION. 

Every order of the Court or a judge in any cause or matter, Enforce- 
may be enforced against all persons bound thereby in the same ^^J^^ ?^ 
manner as a judgment to the same effect (Order 42, r. 24). execution. 

As a general rule the costs of an action are awarded to the 
successful party in the judgment itself. These costs, and also 
costs payable by an order of the Court or a judge or by a rule 
of Court, are recoverable by execution. But no subpoena for 
the payment of costs can now be issued (Order 43, r. 7). 

Costs payable under a judge's order could also, prior to 
Order 42, r. 24, be recovered by action or counterclaim.* 

The following rules of Order 42 deal with the mode in which 
a party may by execution levy the amount of the judgment or 
order which makes costs payable to him. 

Thus, every person to whom any sum of money or any costs When/./d 
shall be payable under a judgment or order shall, so soon as the ^^^^P^ 
money or costs shall be payable, be entitled to sue out one or 
more writ or writs of ^eri facias or one or more writ or writs 
of elegit to enforce payment thereof, subject nevertheless as 
follows : 

(a) If the judgment or order is for payment within a period 
therein mentioned, no such writ as aforesaid shall be 
issued until after the expiration of such period : 

(p) The Court or a judge may at, or after the time of giving 
judgment or making an order, stay execution until 
such time as they or he shall think fit (r. 17). 

Upon any judgment or order for the recovery or payment of Separate 
a sum of money and costs, there may be, at the election of the ^"^* ^'^^ 
party entitled thereto, either one writ or separate writs of execu- ^su!^ ^* 
tion for the recovery of the sum and for the recovery of the 
costs, but a second writ shall only be for costs and shall be 
issued not less than eight days after the first writ (r. 18). 

* Philpott V. Lehain, 35 L.T. N.S. 855. 
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A party who has obtained judgment or an order, not being a 
judgment for payment of money or costs, or for the recovery of 
land, may issue execution in fourteen days, unless the Court or 
a judge shall order execution to issue at an earlier or later date 
with or without terms (r. 19). 

As between the original parties to a judgment or order, execu- 
tion may issue at any time within six years from the recovery of 
the judgment or the date of the order (r. 22). 

In the following cases, viz. : — 

{a,) Where six years have elapsed since the judgment or date 
of the order, or any change has taken place by death 
or otherwise in the parties entitled or liable to execu- 
tion ; 

{b) Where a husband is entitled or liable to execution upon 
a judgment or order for or against a wife ; 

{c) Where a party is entitled to execution upon a judgment 
of assets in future ; 

{d) Where a party is entitled to execution against any of 
the shareholders of a joint stock company upon a 
judgment recorded against such company, or against a 
public officer or other person representing such com- 
pany ; 

the party alleging himself to be entitled to execution may apply 
to the Court or a judge for leave to issue execution accordingly. 
And such Court or judge may, if satisfied that the party so 
applying is entitled to issue execution, make an order to that 
effect, or may order that any issue or question necessary to 
determine the rights of the parties shall be tried in any of the 
ways in which any question in an action may be tried. And in 
either case such Court or judge may impose such terms as to 
costs or otherwise as shall be just (r. 23). 

In every case of execution the party entitled to execution 
may levy the poundage, fees, and expenses of execution, over 
and above the sum recovered (r. 15). 

The term "expenses of execution " is not confined to the costs 
of the writ only, it also includes the expenses of levying, keep- 
ing possession, selling, etc.* A sheriff is only entitled to pound- 
age where there has been a levy. If therefore the money is 
paid or tendered to him without any levy he will not be entitled 
to poundage.^ 

Poundage is the amount which a sheriff is entitled by statute 



* Archb. Pr. 543. 

^ Archb. Pr. 542, and cases there cited. 
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to levy as a recompense for executing writs oi fieri facias and 
capias ad satisfaciendum. Thus it is provided by the statute of 
29 Eliz. c. 4, that a sheriff under an execution is entitled to \s. 
for every 20s, levied if the sum does not exceed j^ioo, and 6d, 
for every 20i-. above that sum. 

A table of fees to be taken by sheriffs, undersheriffs, bailiffs, Sheriff's 
&c., was settled by the judges under 7 Will. 4, and i Vic c. 55.* ^^s. 
Where any duty is performed by the sheriff's officer which is not 
provided for by the table of fees the master upon special appli- 
cation may allow such sum as in his discretion he may think 
adequate. This statute does not affect the provisions of 29 
Eliz. c. 4., so that a sheriff levies poundage under the latter Act, 
and the fees under the former.** 

Inasmuch as the sheriff is only entitled to his poundage and Extra ex- 
the amount of fees given by statute, he cannot recover anything Pf.'^f?®^ 
for any extra trouble and expense to which he may have been ^gj^ ^^ 
put in making the levy.® 

A sheriff is entitled to poundage on the sum received under the 
execution only, and not on the amount claimed or seized.* 

A sheriff, even where the execution is set aside, is entitled to Poundage 
poundage if he has levied the amount marked on the writ and ^u levy, 
has paid it over to the plaintiff ;® so also where the parties come 
to an arrangement before the sale takes place.' 

Where a sheriff's officer in the execution of a warrant of fi. 
fa, went with another man to the debtor's house, shewed him 
the warrant, demanded payment, and told him that in default of 
payment the man must remain in possession and further pro- 
ceedings would be taken, whereupon the debtor paid the sum 
demanded in the warrant including poundage and officer's fee, it 
was held that there had been in substance a levy, and that the 
sheriff was entitled to poundage and fee although there had 
been no sale.R But at all events, a discharged fee may be law- 
fully and properly taken.^ 

A penalty of ^^40 to be forfeited to the Crown is imposed by Penalty fc 
29 Eliz. c. 4, s. I, upon any sheriff, undersheriff, bailiff, &c., who extortion 

by sheriff 
' See post Appendix, tit. " Table of Sheriff's fees." or his 

^ Davies v, Griffiths, 7 Dowl. 204. ofl5cer. 

*^ Davies v. Edmonds, 12 M. & W. 31 : 13 LJ. Ex. i ; Slater v. Haines, 
7 M. & W. 413. 

^ Dax, 145 ; Rex v. Robinson, 4 Dowl. 447 : 2 CM. & R. 334. 

* Rawstone v, Wilkinston, 4 M. &. S. 256. 

' Alchin V, Wells, 5 T.R. 470. 

^ Bissicks V. Bath Coll. Co., 2 C.P. D. 459, not following Nash v, 
Dickenson, L.R. 2 C.P. 252 ; Roe v. Hammond, 2 C.P. D. 300 ; Mortimore 
V. Cragg, 47 L.J. C.P. 348 ; contra Miles v, Harris, 12 C.B. N.S. 551 : 31 
LJ. C.P. 361. 

^ Masters v. Lowther, 11 C.B. 948, 953 : 21 L.J. C.P. 130, 132. 
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may be guilty of extortion, and the party aggrieved may bring an 
action to recover treble damages and treble costs ;* so also the 
sheriff where his officer is guilty of extortion may be called 
upon to shew cause why the excess should not be refunded, and 
the officer to shew cause why an attachment should not issue 
against him.»> 
Non-lia- The solicitor of a judgment creditor who, in the course of his 
bility of duty lodges a writ of fi, fa, at the office of the sheriff with 
sheriff'for^ a request for execution, but giving no instructions as to the 
fees. selection of any particular bailiff, is not liable to the bailiff 

by whom the writ is executed for the fees due to him for 
executing the writ® The law, apart from a contract to pay 
them express or implied, casts no such liability upon the solici- 
tor. No such contract can be implied from the mere fact that 
the solicitor in the ordinary course of his duty lodges the writ 
at the sheriffs office for execution. 

A request by a solicitor that a particular bailiff might be 
employed to execute the writ is evidence of a contract by him 
to pay that bailiffs fees and possession money.* In such a case 
the solicitor does something more than merely deliver the writ 
for execution to the bailiff. 

It also seems that the opinions expressed by Bramwell B. 
and Martin B, in Newman v, Merriman^ to the effect that a 
sheriff's officer cannot recover his fees from a solicitor when the 
execution has proved practically abortive and unfruitful ought 
not to be extended to a different case to the one then before 
the Court, viz. : where the goods seized were not the property of 
the judgment debtor.^ 
Indorse- Every writ of execution for the recovery of money shall be 
™entjo indorsed with a direction to the sheriff,* or other officer or per- 
son to whom the writ is directed, to levy the money really due 
and payable and sought to be recovered under the judgment or 
order, stating the amount, and also to levy interest thereon, if 

* Berton v. Lawrence, 5 Ex. 816 ; see $ & 6 Vic. c. 97, ss. i & 2, as to the 
substitution of usual costs between party and party, in lieu of double and 
treble costs. 

*> Blake v. Newborn, 17 L.J. Q.B. 216. 

« Royle V. Busby, 6 Q.B. D. 171 : 50 L.J. Q.B. 196, following Maybery 
V. Mansfield, 9 Q.B. 754 : 16 L.J. Q.B. 102. but dissenting from Brewer v, 
Jones, 10 Ex. 655 : 24 L.J. Ex. 143 ; see also Seal v. Hudson, 4 D. & L. 
760 : 1 1 Jur. 610 ; Maile v, Mann, 2 Ex. 608 : 6 D. & L. 42. 

^ Foster v. Blakelock, 5 B. & C. 328 ; Walbank v, Quarterman, 3 C.B. 

94. 

e 26 L.T. N.S. 39 : 20 W.R. 369 ; Cole v. Terry, 5 L.T. N.S. 347. 

' Per Lord Selborne LC, in Royle v. Busby, 6 Q.B. D. at p. 175 : 50 L.J. 
Q.B. 196. 

« See as to former practice, Curtis 2/. Mayne, 2 Dowl. N.S. 37. 
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sought to be recovered, at the rate of £\ per cent, per annum 
from the time when the judgment or order was entered or made ; 
provided that in cases where there is an agreement between the 
parties that more than ;^4 per cent, interest shall be secured by 
the judgment or order, then the indorsement may be accord- 
ingly to levy the amount of interest so agreed (Order 42, r. 16). « 

Writs of fieri facias and of elegit have the same force and Effect of 
effect as the like writs have heretofore had and are executed in-^^-^* "^ 
the same manner in which the like writs have heretofore been 
executed (Order 43, r. i).* 

The sheriff is entitled by 3 Geo. i. c. 15, s. 16, in executing a Sheriff's 
writ of elegit to u. in the pound upon the yearly value of the ^^es on 
land if such value does not exceed ;^ioo, and to 6^/. in the ^w^. 
pound if the yearly value exceeds ;^ioo. If goods are taken 
under an elegit the sheriff is entitled to the same poundage as 
upon a levy under 2, fieri facias ; but the statute of 3 Geo. i. c. 
15 restrains the sheriff from taking any greater fee for execut- 
ing a writ of elegit by extent of real estates than u. for every 
twenty shillings of the yearly value of the lands actually 
extended under the writ ;^ and no more.® 

Under the provisions of i & 2 Vic. c. no, s. 11, a sheriff 
may extend the whole of the debtor's lands instead of a moiety 
as heretofore. 

Under the Bankruptcy Act, 1883 (4^ & 47 Vic. c. 52) s. 
146, a sheriff shall not under a writ of elegit deliver the goods 
of a debtor, nor shall a writ of elegit extend to goods. 

The sheriff's charges for executing a writ of elegit are fixed 
under the provisions of 7 Will. 4 & i Vic. c. 55.^^ 

The party entitled to execution of a writ of elegit may levy Poundage 
the poundage, fees, and expenses of execution over and above ^^^'^ 
the sum recovered (Order 42, r. 15). 

Where it appears upon the return of any writ oi fieri facias Writ of 
that the sheriff or other officer has by virtue of such writ seized "venditioni 
but not sold any goods of the person directed to pay a sum of ^^^^^^* 
money or costs, the person to whom such sum of money or 
costs is payable shall immediately after such writ with such re- 
turn shall have been filed as of record, be at liberty to sue out 
a writ of venditioni exponas (Order 43, r. 2). 

Where it appears upon the return of any writ of fieri facias /'^'-A de 
or any writ of elegit that the person against whom such writ ^^*^ ^^^^' 

* As to the practice see Archb. Pr. 550 (ed. 13) ; Daniell's Chancer}' Pr. 
848, 864. 
^ Dax, 143. 

« Nash V. Allen, 12 LJ. Q.B. 298 ; Carter v, Hughes, 2 H. & W. 714. 
^ For table of fees see post Appendix, tit. " Table of Sherifi's Fees." 
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was so issued is a beneficed clerk and has no goods or chattels 
nor any lay fee in the bailiwick of the sheriff to whom such 
writ was directed, the person to whom the sum of money or 
costs mentioned in such writ is or are payable shall immediately 
after such writ with such return shall have been filed as of re- 
cord, be at liberty to sue out one or more writs of fieri facias de 
bonis ecclesiasticiSy or one or more writs of sequestration (r. 3). 

Such writs as in the last preceding rule mentioned, when 
sealed, shall be delivered to the Bishop to be executed by him, 
and such writs when returned by the Bishop, shall be delivered 
to the parties or solicitors by whom respectively they were sued 
out and shall thereupon be filed as of record in the Central 
office ; and for the execution of such writs the Bishop or his 
officers shall not take or be allowed any fees other than such as 
are or shall be from time to time allowed by lawful authority 
(r. 4). 

Writs of venditioni exponas^ distringas nuper vice comttenty fieri 
facias de bonis ecclesiasticis and all other writs in aid of a writ of 
fieri facias or of elegit may be issued and executed in the same 
cases and in the same manner as heretofore (r. 5). 

Where any person is by any judgment or order directed to 
pay money into Court or to do any other act in a limited time 
and after due service of such judgment or order refuses or ne- 
glects to obey the same according to the exigency thereof, the 
person prosecuting such judgment or order shall, at the expira- 
tion of the time limited for the performance thereof be entitled 
without obtaining any order for that purpose, to issue a writ of 
sequestration against the estate and effects of such disobedient 
person. Such writ of sequestration shall have the same effect 
as a writ of sequestration in Chancery had before the commence- 
ment of the Principal Act and the proceeds of such sequestra- 
tion may be dealt with in the same manner as the proceeds of 
writs of sequestration were before the same date dealt with by 
the Court of Chancery (r. 6).* 

But no subpoena for the payment of costs, and unless by leave 
of the Court or a judge, no sequestration to enforce such pay- 
ment shall be issued (r. 7). 

When a judgment or order is for the recovery or payment of 
money, the party entitled to enforce it may apply to the Court 
or a judge for an order that the debtor liable under such judg- 
ment or order, or in the case of a corporation that any officer 
thereof, be orally examined, as to^ whether any and what debts 
are owing to the debtor, and whether the debtor has any and 
what other property or means of satisfying the judgment or 
• As to the practice see Danieirs Chancery Pr. 908 (ed. 6^. 
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order, before a judge or an officer of the Court as the Court or 
judge shall appoint ; and the Court or judge may make an 
order for the attendance and the examination of such debtor, or 
of any other person, and for the production of any books or 
documents (Order 42, r. 32). 

In case of any judgment or order other than for the recovery 
or payment of money if any difficulty shall arise in or about the 
execution or enforcement thereof, any party interested may 
apply to the Court or a judge, and the Court or judge may 
make such order thereon for the attendance and examination 
of any party or otherwise as may be just (r. 33). 

The costs of any application under the last two preceding Costs, 
rules or either of them, and of any proceedings arising from or 
incidental thereto, shall be in the discretion of the Court or a 
judge, or in the discretion of such officer as in rule 32 mentioned, 
if the Court or a judge shall so direct (r. 34). 

Under the old practice a judgment creditor who issued ex- Separate 
ecution for the amount of the debt and satisfied the judgment executions 
without taxing his costs was held to have waived his right to ^^ wsts. 
them, and could not afterwards recover them ; but in a recent 
case before Field J, at Chambers it has been decided that a 
party is entitled, under the provisions of Order 42, r. 18, to 
have separate executions — one for the debt and subsequently 
another for the costs." It may, however, be that a creditor who 
after having taxed his costs sues out two executions, where one 
would be sufficient, would not be entitled to recover as against 
the debtor, the costs so unnecessarily incurred. 

* Harris v, Jewell. The Law Journal, Dec. 15, 1883, p. 683 : W. N. 
1883, p. 216. 
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CHAPTER XXX. 

ACTION TO RECOVER COSTS AS DAMAGES. 

Costs re- In addition to the various remedies for the recovery of costs, 

coverable r^g f^j. instance by execution, attachment, and in the case of a 

ages. solicitor, by an action for the recovery of his bill of costs, a 

plaintiff is sometimes entitled to bring an action to recover as 

damages the costs and expenses to which he has been put in 

legal proceedings by reason of the wrongful act or breach of 

contract of the defendant. 

What costs The only amount which the plaintiff is entitled to recover as 

recover- damages if costs are given in the first action is the sum taxed 

* ®* according to the ordinary rules of the Court ;* but if costs are 

expressly witheld in the particular case, the plaintiff in the 

second action would not be entitled to recover any costs as 

damages in that action.** 

" The reason for the rule," it is said in Mayne on Damages^ 
" appears to be that costs are in theory supposed to be a com- 
pensation for expenses justly and properly incurred in the action. 
Therefore any costs incurred beyond those allowed must be 
assumed to have been unnecessary ; and where costs are refused 
it must be assumed that they were refused on account of some 
fault in the party to whom they were denied ; and in either case 
they would be too remote to be a ground of damage against a 
third person." 
Extra Extra costs, that is to say costs ultra the costs awarded by 

costs. the Court in the original action, cannot be recovered.* 

It was said by Brett MR. in a recent case* that the theory 
as to the payment of extra costs is that they are costs 
which are not necessary for the purposes of the party who 

» Cotterell v. Jones, 11 C.B. N.S. 713 : 21 L.J. C.P. 2 ; Sinclair 7/. Eldred, 
4 Taunt. 7 ; Grace v. Morgan, 2 Bing N.C. 534 ; Gould v, Barratt, 2 M. & 
Rob. 171. 

^ Maiden v. Fyson, 11 Q.B. 292 : 17 L.J. Q.B. 85. 

* At p. 69 (ed. 3). 

^ Cotterell v. Jones, 11 C.B. N.S. 713 : 21 L.J. C.P. 2 ; Hodges v. Earl 
of Lichfield, i Bing. N.C. 492. 

* Quartz Hill Gold Mining Co., v. Eyre, 52 L.J. Q.B. 488, at p. 490. 
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has incurred them. When costs are taxed as between party and 
party, the losing party is bound to pay the costs as between 
party and party, leaving the other party to pay the remaining 
costs. The costs therefore which a losing party is bound to 
pay are all the costs necessarily incurred by the other party in 
the litigation. It is only just that the losing party should pay 
the costs necessary to support the litigation, but not the extra 
costs caused by the litigation of the other party. Such 
extra costs are not costs necessary to the litigation, although it 
may be reasonable that they should be paid by the client to the 
solicitor. Therefore, where the litigation is false and malicious 
and without reasonable and probable cause, it is immaterial 
whether extra costs were incurred or not ; for these costs would 
not be caused by the litigation and would not be any damage for 
which an action will lie.* 

But in an action for malicious prosecution the plaintiff is Malicious 
entitled to recover, in addition to damages for the injury to his fio^^^^" 
character, the costs incurred in defending himself against the 
charge. But it must be left to the jury to deduct all such costs 
as were not necessarily incurred.'' 

Upon a contract of indemnity, a party is entitled to recover Indemnity, 
the amount of costs paid by him to his solicitor.*^ 

Under the present practice, a defendant who claimed to be 
indemnified would apply to join as third party under Order 16 
the person by whom he claimed to be indemnified. 

But the costs which the party is entitled to recover are those 
costs only which have been fairly, reasonably, and necessarily 
incurred.*^ Thus he would not be entitled to recover the costs 
of defending a hopeless action simply because he had been 
indemnified ; for he has no right to put the person who has 
indemnified him to unnecessary and useless expense ;« nor to 
defend an action in which there was no real defence.' 

* Quartz Hill Mining Co. v. Eyre, supra. 

^ Rowlands v. Samuel, ii Q.B. 39 : 17 L.J. Q.B. 65. 

"" Smith V. Compton, 3 B. & Ad. 407 ; Duffield v. Scott, 3 T.R. 374 ; 
Penley v. Watts, 7 M. & W. 601 : 10 LJ. Ex. 229 ; Hornby v. Cardwell, 8 
Q.B. D. 329 : 51 L.J. Q.B. 89 ; Howard v. Lovegrove, L.R. 6 Ex. 43 : 40 
L.J. Ex. 13. 

'^ Smith V. Howell, 20 L.J. Ex. 377, 380 : 6 Ex. 730 ; Walker 2/. Hatton, 
10 M. & W. 249 : II L.J. Ex. 361. 

® Walker v. HdXton, supra ; Dawson v, Morgan, 9 B. & C. 618 ; Short 
V. Kalloway, 1 1 A. & E. 28 ; Ibbett v. De la Salle, 30 L.J. Ex. 44 : 6 H. & 
N. 233. 

' Short V. Kalloway, supra; Ronneberg v. The Falkland Islands Co., 
17 C.B. N.S. I : 34 L.J. C.P. 34; Tindall v. Bell, 11 M. & W. 228, 232 ; 
Godwin?/. Francis, L.R. 5 C.P. 295 : 39 L.J. C.P. 121 ; Pierce v. Williams, 
23 L.J. Ex. 322 ; Pow V. Davis, i B. & S. 220 : 30 L.J. Q.B 257. 
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If the defendant in the second action expressly gave his 
consent to the plaintiff to defend the first action, he will be 
liable to the costs of that action.* This consent may also be 
inferred, as for instance, where the defendant did not prohibit 
the plaintiff defending the action after he had received notice 
that it had been brought.^ 

Unless the necessity for proceedings by a wife against a hus- 
band for a judicial separation be made out in point of fact, the 
husband cannot be made liable for costs incurred by the wife, 
although th« solicitor for the wife may have had reasonable 
grounds for supposing, upon the statement of the wife that 
proceedings ought to be taken.° Where a wife whose husband 
had deserted her without cause and left her without means, 
instituted by the advice of her solicitors, a suit for the restitu- 
tion of conjugal rights and obtained a decree for ^xr^ony pendente 
lite, it was held that the legal expenses so incurred were neces- 
saries for which she had an implied authority to pledge his 
credit during his lifetime and for which after his death his 
executors were therefore liable.* 

A purchaser may recover as damages in an action against a 
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tion of bad vendor for breach of contract in not making a good title to an 
^ estate, the expenses of investigating the title, even though he 

has not at the time when the action is brought paid the solicitor's 
bill ; for the liability to pay is a sufficient ground of damage.* 
A plaintiff who had been joint surety with the defendant, is 
entitled to recover a moiety of the costs of execution of an 
action brought against him upon the security.' 

One who professes to contract as agent for another must, 
unless there be something in the transaction to rebut the 
implication, be taken to warrant that the authority which he 
professeg to have does in fact exist. And if he has no such 
authority he is liable to make good to the person who enters 
into the contract upon the faith of his being duly authorized, all 
the damage which is the natural and proximate cause of the 
false assertion of authority .« Such damages would include the 

» Blyth V, Smith, 5 M. & G. 405 : 12 L.J. C.P. 203 ; Williams v, Burrell, 
I C.B. 402 : 14 L.J. C.P. 98. 

*> Rolph V, Crouch L.R. 3 Ex. 44 : 37 L.J. Ex. 8. 

c Taylor v. Hailstone, 52 L.J. Q.B. loi. 

^ Wilson V. Ford, L.R. 3 Ex. 63 : 37 L.J. Ex. 60. 

* Richardson v. Chasen, 10 Q.B. 756 : 16 L.J. Q.B. 341. 

' Kemp V. Finden, 12 M. & W. 421 : 13 L.J. Ex. 137. 

8 Mayne on Damages, p. ^^ (ed. 3), citing Collen v, Wright, 7 E. & B. 
30 : 26 L.J. Q.B. 147 ; Richardson v. Williamson, L.R. 6 Q.B. 276 : 40 L.J. 
Q.B. 145 ; Weeks v. Propert, L.R. 8 C.P. 427 : 42 L.J. C.P. 129 ; Randall 
V. Trimen, 18 C.B. 786 : 25 L.J. C.P. 307 ; Hughes v, Graeme, 33 L.J. Q.B. 
33S' 
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costs of unsuccessful legal proceedings taken by such person 
against the supposed principal for the purpose of enforcing the 
performance of the contract or of recovering dama^^es for its 
breach ; provided that it was reasonable for proceedings to have 
been taken, or if the professed agent was made aware of the 
litigation and sanctioned it either expressly or by allowing it 
to be continued without avowing his authority. 

The costs to be recovered as damages must not be too remote, costs must 
Thus where there are two distinct contracts upon which two not be too 
distinct causes of action arise, a person who defends the action ^^"^^^e* 
against himself cannot recover the costs which he has incurred 
from the person whom he sues in his turn, even though the 
cause of action in each case arises out of precisely the same facts.* 

* Baxendale v. The London, Chatham & Dover R. Co., L.R. lo Ex. 35 : 
44 L. J. Ex. 20 ; followed also in Fisher 2/. The Val de Travers Asphalte Co., 
I C.P. D. 511 : 47 L.J. C.P. 479. 



^ 1 



APPENDICES. 



-M- 



PART I. 

RULES OF THE SUPREME COURT, 1883. 



-M- 



APPENDIX A.— Part III. 

SECTION III. 

Indorsement for Costs. 

And ;£ for costs ; and if the amount claimed be paid to the 

plaintiif or his solicitor within four days \or if the writ is to be served 
out of the jurisdiction, or notice in lieu of service allo^ved, insert the time 
for appearances limited by the rules'] from the service hereof, further pro- 
ceedings will be stayed. 



APPENDIX F. 

FORMS OF JUDGMENT. 

No. I. 

Default of appearance and Defence in case of Liquidated 

Demand. 

18 . \Htre put the letter and number?^ 
In the High Court of Justice, 
Division 
Between A,B, , . , . . Plaintiff, 

and 
CD. and E,F . . . Defendants. 

30th November, i8 . 
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The defendants \or the defendant CZ>.] not having appeared to the 
writ of summons herein \or not having delivered any defence], it is this 
day adjudged that the plaintiff recover against the said defendant ;£ , 
and costs, to be taxed. 

No. 3. 

Judgment in Default of appearance in Action for Recovery 

OF Land. 

[Heading as in Form i.] 

30th November, 18 . 

No appearance having been entered to the writ of summons herein, 
it is this day adjudged that the plaintiif recover possession of the land 
in the indorsement on the writ described as 

No. 4. 

Judgment in Default of Appearance and Defence after 

Assessment of Damages 

\Heading as in Form i.] 

30th November, 18 . 

The defendants not having appeared to the writ of summons herein 
\or^ not having delivered any defence], and a writ of inquiry dated 
1876, having been issued directed to the sheriff of to assess the 

damages which the plaintiff was entitled to recover, and the said sheriff 
having by his return dated the 18 , returned that the said 

damages have been assessed at ;^ , it is adjudged that the 

plaintiff recover j[^ , and costs to be taxed. 



No. 5. 

Judgment after Appearance and Order under Order XIV., 

Rule i. 

\Headtng as in Form i.] 

The day of 18 

The defendant having appeared to the writ of summons herein, and 
the plaintiff having by the order of , dated the day of 

18 , obtained leave to sign judgment under the Rules of the Supreme 
Court, Order XIV., Rule i, for \recite order\ 

It is this day adjudged that the plaintiff recover against the defendant 
;^ [t?r, possession of the land in the indorsement on the writ 

described as ] and costs to be taxed. 

The above costs have been taxed and allowed at ;^ , as appears 
by a (taxing officer's) Certificate dated the day of 18 . 
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No. 7. 
Judgment afier Trial with a Jury. 

[Heading as in Form i.] 

15 th November, 18 . 

The action having on the 12th and 13th November 18 been tried 
before the Honourable Mr. Justice with a special jury of the 

county of , and the jury having found [state findings as in officer's 

certificate\ and the said Mr. Justice having ordered that judg- 

ment be entered for the plaintiif for jQ and costs [or as the case 

may be\ : Therefore it is adjudged that the plaintiff recover against the 
defendant j£ and j£ for his costs [or that the plaintiff 

recover nothing against the defendant, and that the defendant recover 
against the plaintiff j£ for his costs of defence, or as the case 

may be\. 

No. 9. 

Judgment after Trial of Questions of Account by Referee. 

[Heading as in Form i.] 

The day of 18 . 

The questions of account in this action having been referred to 
and he having found that there is due from the to the the 

sum of ;^ and directed that the do pay the costs of the 

reference 

It is this day adjudged that the recover against the said 

;^ and costs to be taxed. 

The above costs have been taxed and allowed at J[, as appears 

by a (taxing officer's) Certificate dated the day of 18 . 

No. II. 

Judgment after Trial by Court without Jury. 

[Heading as in Form i.] 

This action having on the day of 18 been tried 

before and the said on the day of 18 having 

ordered that judgment be entered for the for -£ 

It is this day adjudged that the recover from the 

J[^ and costs to be taxed. 

The above costs have been taxed and allowed at ;^ , as appears 

by a (taxing officer's) Certificate dated the day of 18 . 

Judgment entered the day of 18 . 
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No. 12. 
Judgment in Pursuance of Order. 

[Heading as in Form i.] 

Pursuant to the Order of dated 18 whereby it was 

ordered 
and default having been made 

It is this day adjudged that the plaintiif recover against the said 
defendant jQ and costs to be taxed 

The above costs have been taxed and allowed at ;^ , as appears 

by a (taxing officer's) Certificate dated the day of 18 . 



No. 13 
Judgment on Certificate of Registrar of County Court. 

[Heading as in Form i.] 

The day of 18 . 

This action having been ordered under section 26 of the County 
Court Act, 1856 (19 and 20 Vict, c 108), to be tried in the county court 
of and the registrar of that court having certified that the result 

was 

It is this day adjudged that recover against ;£" and 

costs to be taxed. 

The above costs have been taxed and allowed at ;^ , as appears 

by a (taxing officer's) Certificate dated the day of 18 . 



No. 14. 
Judgment for Defendant's Costs on Discontinuance. 

[Heading as in Form i.] 

The day of 18 . 

The plaintiif having by a notice in writing dated the 

day of 18 , wholly discontinued this action ^r withdrawn his 
claim in this action for or withdrawn so much of his claim in this action 
as relates to or as the case may be. 

It is this day adjudged that the defendant recover against the plaintiif 
costs to be taxed. 

The above costs have been taxed and allowed at J[, as appears 

by a Taxing Officer's Certificate dated the day of 18 . 
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No. 15. 
Judgment for Plaintiff's Costs after Confession of Defence. 

\Headmg as in Form i.] 

The day of 18 . 

The defendant in his defence herein having alleged a ground ot 
defence which arose after the commencement of this action, and the 
plaintiff having on the day of 18 delivered a confession 

of that defence, 

It is this day adjudged that the plaintiff recover against the defendant 
costs to be taxed. 

The above costs have been taxed and allowed at ^ as appears 

oy a Taxing Officer's Certificate dated the day of 18 . 

No. 16. 
Judgment for Costs ater Acceptance of Money paid into Court. 

[Heading as in Form i.] 

The day of 18 . 

The defendant having paid into Court in this action the sum o 
jQ in satisfaction of the plaintiff's claim, and the plaintiff having 

by his notice dated the day of 18 , accepted that sum in 

satisfaction of his entire cause of action, and the plaintiffs costs herein 
having been taxed, and the defendant not having paid the same within 
forty-eight hours after the said taxation ; 

It is this day adjudged that the plaintiff recover against the defendant 
costs to be taxed. 

The above costs have been taxed and allowed at ^ , as appears 

by a Taxing Officer's Certificate dated the day of 18 . 

No. 17. 

Judgment where no Judgment entered at Trial by Jury. 

[Heading as in Form i.] 

The day of 18 . 

This action having on the 18 been tried before 

and a jury of the of , and the jury having found 

and the not having thought fit to order any judgment to 

be entered. Now on motion before the Court for judgment on behalf 
of the , the Court having 

It is this day adjudged that the recover against the the 

sum of jQ and costs to be taxed. 
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The above costs have been taxed and allowed at ^ , as appears 

by a Master's Certificate dated the day of i8 . 

Judgment entered the day of i8 . 



No. 1 8. 

Judgment on Motion after Trial of Issue. 

[Heading as in Form i.] 

The day of i8 . 

The issues or questions of fact arising in this action [or cause or 

matter] by the order dated the day of ordered to be tried 

before having on the day of been tried before 

and the having found Now on motion before the 

Court for judgment on behalf of the , the Court having 

It is this day adjudged that the recover against the 

the sum of jQ and costs to be taxed. 

The above costs have been taxed and allowed at ^ as appears 

by a Master's Certificate dated the day of i8 . 

Judgment entered the day of i8 . 
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FORM OF WRIT. 
No. 2. 

Fieri Facias on Order for Costs. 
[Heading as in Form i.] 

Victoria, by the Grace of God, &c., to the sheriff of greeting : 

We command you, that of the goods and chattels of ^ in your 
bailiwick you cause to be made the sum of for certain costs which 

by an order of Our High Court of Justice dated the day of 

1 8 were ordered to be paid by the said to and which 

have been taxed and allowed at the said sum, and interest on the said 
sum at the rate of £^ per centum per annum from the day of 

1 8 , and that you have the said sum and interest before us in 
our said Court, immediately after the execution hereof, to be rendered 
to the said And in what manner, &c. And have there then 

this writ. 

Witness, &c. 
Levy jQ and jQ for costs of execution, &c., and also interest 

on jQ at;^4 per centum per annum from the day ot 
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18 , until payment ; besides sheriff's poundage, officers' fees, costs of 
levying, and all other legal incidental expenses. 

This writ was issued by, &c., of agent for of solicitor 

for the 
The is a and resides at in your bailiwick. 
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No. 4. 
Order fob Directions pursuant to Order XXX. 

[Heading as in Fomi i.] 

Upon hearing and upon reading it is ordered as follows : — 

1. That the plaintiff deliver to the defendant further and better 
particulars with dates and items of his claim, and that unless such 
particulars be delivered within days from the date of this order, 
all further proceedings be stayed until the delivery thereof. 

2. That the plaintiff and defendant be at liberty to deliver to each 
other interrogatories in writing, and that the said parties do respectively 
answer the said interrogatories as prescribed by Order XXXI., rules 8 
and 26. 

3. That the be at liberty to issue a commission for the ex- 
amination of witnesses on his behalf at and that the trial of the 
action be stayed until the return of the said commission, the usual long 
order for the said commission to be drawn up, and unless agreed upon 
by the parties within one week, to be settled by the Master. 

4. That the action be tried in the county of by a Judge. 

5. That either party be at liberty without further summons, to 
apply to the Master herein for further directions, such application 
to be made upon two clear days* notice to be served upon the other 
party. 

6. That the costs of this application be costs in the action. 
Dated the day of 18 . 

No. 6. 

Order under Order XIV., No. i. 

[Heading as in Form i.] 

Upon hearing , and upon reading the affidavit of filed 

the day of 18 , and 

It is ordered that the plaintiff may sign final judgment in this action 
for the amount endorsed on the writ, with interest, if any, [^r posses- 
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sion of the land in the indorsement of the writ described as 
and costs to be taxed, and that the costs of this application be 
Dated the day of i8 . 



No. 8. 

Order under Order XIV., No. 3. 

\Heading as in Form i^^ 

Upon hearing and upon reading the affidavit of filed 

the day of 18 , and 

It is ordered that if the defendant pay into Court within a week 
from the date of this order the sum of ;^ , he be at liberty to 

defend this action by delivering a defence within days after service 
of this order, but that if that sum be not so paid the plaintiff be at 
liberty to sign final judgment for the amount indorsed on the writ of 
summons, with interest^ if any, and costs, and that in either event the 
costs of this application be 

Dated the day of 18 . 



No. 15. 
Order to dismiss for want of Prosecution. 

[Heading as in Form i.] 

Upon hearing 
and upon reading the affidavit of filed the 

day of 18 , and 

It is ordered that this action be, for want of prosecution, dismissed 
with costs to be taxed and paid to the defendant by the plaintiff, and 
that the costs of this application be 

Dated the day of 18 , 



No. 29. 

Charging Order. Solicitor's Costs. 
[Heading as in Form i.] 

Upon hearing and upon reading the affidavit of filed 

the day of 18 , and 

It is ordered that the said the solicitor for the in this 

action shall have a charge upon for his costs, charges, and ex- 

penses of and in reference to this action. 

Dated the day of 18 . 
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No. 41. 

Order on Client's Application to tax Solicitor's Bill of Costs. 

18 . \^H ere put the letter and number i\ 

In the High Court of Justice. 

Division. 

in Chambers. 

In the matter of the taxation of costs, and in the matter of 
Gentleman, one of the Solicitors of the Supreme Court. 

It is ordered that the bill of fees, charges, and disbursements delivered 
to the applicant by the above-named solicitor be referred to the taxing 
officer to be taxed, and that the said solicitor give credit for all sums of 
money by him received of or on account of the applicant, and that he 
refund what, if anything, he may on such taxation appear to have been 
overpaid. 

And it is farther ordered that if the said solicitor attends on the 
taxation, the taxing officer tax the costs of the reference, and certify 
what shall be found due to or from either party in respect of the bill 
and demand and of the costs of the reference, to be charged (if 
payable) according to the event of the taxation, pursuant to the 
statute. 

And it is further ordered that the said solicitor do not commence 
or prosecute any cause or matter touching the demand pending the 
reference. 

And it is further ordered that upon payment by the applicant of what 
(if anything) may appear to be due to the said solicitor the said solicitor 
do (if required) deliver up to the applicant, or as he may direct, all 
deeds, books, papers, and writings in the said solicitor's possession, 
custody, or power, belonging to the applicant. 

And it is ordered that the costs of this application be 

Dated the day of 18 



No. 42. 
Order on Solicitor's Application to tax Bili, of Costs. 

18 . \Here put the letter and number ?[ 

In the High Court of Justice. 

Division. 

in Chambers. 
In the matter of the taxation of costs, and in the matter of 
Gentleman, one of the Solicitors of the Supreme Court. 

Upon hearing , and upon reading the affidavit of filed the 

day of 18 J 2,nd 

It is ordered that the above-named solicitor's bill of fees, charges, 
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and disbursements, delivered to 

(hereinafter called the said client) be referred to the taxing officer to be 

taxed, and that the said solicitor give credit for all sums of money by 

him received from or on account of the said client, and that he refund 

what, if anything, he may on such taxation appear to have been 

overpaid. 

And it is further ordered that the taxing officer tax the costs of the 
reference and certify what shall be found due to or from either party in 
respect of the bill and demand and of the costs of the reference, to be 
paid according to the event of the taxation pursuant to the statute. 

And it is further ordered that the said solicitor do not commence 
or prosecute any cause or matter touching the demand pending the 
reference. 

And it is further ordered that upon payment by the said client of 
what (if anything) may appear to be due to the said solicitor the said 
solicitor do (if required) deliver to the said client, or as he may direct, 
all deeds, books, papers, and writings in the said solicitor's possession, 
custody, or power, belonging to the said client. 

And it is ordered that the costs of this application be 

Dated the day of i8 . 



No. 43. 
Order to tax after Action brought. 

[Heading as in Form i.] 

Upon hearing and upon reading the affidavit of filed 

the day of 18 , and 

It is ordered that the plaintiff's bill of costs, charges, and disburse- 
ments delivered to the defendant, for the recovery of which this action 
is brought, be referred to the taxing officer to be taxed, and that the 
plaintiff give credit of the time of taxation for all sums of money by 
him received from or on account of the defendant. 

And it is further ordered that the taxing officer tax the costs of the 
reference, and certify what upon such reference shall be found due to 
or from either party in respect of the bill and demand, and of the costs 
of the reference, pursuant to the statute. 

And it is further ordered that the plaintiff do not prosecute this 
action touching the demand pending the reference. 

And it is further ordered that upon payment of what (if anything) 
may appear to be due to the plaintiff, together with the costs of this 
action (which are to be also taxed and paid) all further proceedings 
therein be stayed, and that the costs of this application be 

Dated the day of 18 . 
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No. 45. 
Order to give Security or try Action in County Court. 

[Heading as in Form i.] 

Upon hearing and upon reading the affidavit of , filed 

the day of 18 , and 

It is ordered that unless the plaintiff within give full security 

for the defendant's costs to the satisfaction of the Master [or as the case 
may be\, this action be remitted for trial before the County Court of 
holden at and that the costs of this application be 

Dated the day of 18 . 

No. 52. 
Interpleader Order, No. 3. 

1 8 . [Here put the letter and number. ] 

In the High Court of Justice. 

Division. 

in Chambers. 
Between Plaintiff, 

and 

Defendant, 
and between 

Claimant, 
and the said execution creditor, and the sheriff of 

Respondents. 

Upon hearing and upon reading the affidavit of filed the 

day of 18 , and 

It is ordered that the said sheriff proceed to sell the goods seized by 
him under the writ of fieri facias issued herein, and pay the nett pro- 
ceeds of the sale, after deducting the expenses thereof, into Court in 
this cause, to abide further order herein. 

And it is further ordered that the parties proceed to the trial of an 
issue in the High Court of Justice, in which the said claimant shall be 
the plaintiff and the said execution creditor shall be the defendant, and 
that the question to be tried shall be whether at the time of the seizure 
by the sheriff the goods seized were the property of the claimant as 
against the execution creditor. 

And it is further ordered that this issue be prepared and delivered by 
the plaintiff therein within from this date, and be returned by the 

defendant therein within days, and be tried at 

And it is further ordered that the question of costs and all further 
questions be reserved until the trial of the said issue, and that no 
action shall be brought against the said sheriff for the seizure of the 
said goods. 

Dated the day of 18 . 
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No. 53. 

Interpleader Order, No. 4. 

[Heading as in Form 52.] 

Upon hearing, &c 

It is ordered that upon payment of the sum of jQ into Court 

by the said claimant within from this date, or upon his giving 

within the same time security to the satisfaction of the Master [or as the 
case may de] for the payment of the same amount by the said claimant 
according to the directions of any order to be made herein, and upon 
payment to the above-named sheriff of the possession money from this 
date, the said sheriff do withdraw from the possession of the goods 
seized by him under the writ of fieri facias herein. 

And it is further ordered that unless such payment be made or 
security given within the time aforesaid 'the said sheriff proceed to sell 
the said goods, and pay the proceeds of the sale, after deducting the 
expenses thereof and the possession money from this date, into Court 
in the cause, to abide further order herein. 

And it is further ordered that the parties proceed, &c. 

And it is further ordered that this issue, &c. 

And it is further ordered that the question of costs, &c. 
Dated the day of 18 . 

No. 54. 

Interpleader Order, No. 5. 

[Heading as in Form 52.] 

Upon hearing, &c. 

It is ordered that upon payment of the sum of jQ into Court 

by the said claimant, or upon his giving security to the satisfaction of 
the Master [or as the case may be\ for the payment of the same amount 
by the claimant according to the directions of any order to be made 
herein, the above-named sheriff withdraw from the possession of the 
goods seized by him under the writ of fieri facias issued herein. 

And it is further ordered that in the meantime, and until such pay- 
ment made or security given, the sheriff continue in possession of the 
goods, and the claimant pay possession money for the time he so 
continues, unless the claimant desire the goods to be sold by the sheriff, 
in which case the sheriff is to sell them and pay the proceeds of the 
sale, after deducting the expenses thereof and the possession money 
from this date, into Court in the cause, to abide further order herein. 

And it is further ordered that the parties proceed, &c. 

And it is further ordered that this issue, &c. 

And it is further ordered that the question of costs, &c. 
Dated the day of 18 . 
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No. 57. 
Order dismissing Summons (generally). 

[Heading as in Form i.] 

Upon hearing 
and upon reading the affidavit of filed the day of 18 , 

and 

It is ordered that the application of be dismissed * with costs 

to be taxed and paid by the to the (^r,* and that the costs 

of and occasioned by this application be the 's in any event). 

Dated the day of 18 . 

The following rules of Order 22 and the regulations contained in 
Appendix M provide for the manner in which money is to be paid into 
and out of Court, and also how it is to be dealt with after it has been 
paid in : — 

Rule 10. Where money is paid into Court in the Queen's Bench 
Division under the certificate of a master or associate, such payment 
must be expressly authorized in such certificate. 

Rule II. Money paid into Court under an order of the Court or a 
judge or certificate of a raiaster or associate shall not be paid out of 
Court except in pursuance of an order of the Court or a judge : pro- 
vided that, where before the delivery of defence money has been paid 
into Court by the defendant pursuant to an order under the provisions 
of Order 14, he may (unless the Court or a judge shall otherwise order) 
by his pleading appropriate the whole or any part of such money, and 
any additional payment if necessary, to the whole or any specified por- 
tion of the plaintiffs claim ; and the money so appropriated shall 
thereupon be deemed to be money paid into Court pursuant to the 
preceding rules of this Order relating to money paid into Court, and 
shall be subject in all respects thereto. 

Rule 12. In the Chancery Division, the manner of payment into and 
out of Court, and the manner in which money in Court shall be dealt 
with, shall be subject to the rules for the time being in force under the 
Court of Chancery Funds Act, 1872. 

Rule 13. In the Queen's Bench Division, unless the cause or matter 
is proceeding in a district registry, and unless and until any other 
provision shall be made by Parliament in that behalf, money paid into 
Court shall be paid into the Bank of England (Law Courts Branch), 
and the manner of payment into and out of Court, and the manner in 
which money in Court shall be dealt with, shall be subject to. the regu- 
lations contained in Appendix M, which the masters of the Supreme 
Court, or any four of them, with the consent of the Governor and 
Company of the Bank of England, may from time to time modify by 
way of addition or substitution ; provided that if any Act shall be 
passed relating to funds in Court in any Division of the Supreme 

T 
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Court, all money so paid into Court shall be subject to such rules as 
may be made under that Act, so far as applicable thereto.* 

Rule 14. All money standing in Court in the Queen's Bench Division 
on the day on which these rules come into operation shall thereupon be 
subject in all respects to the provisions of this Order. 

Rule 1 5. In any cause or matter in the Queen's Bench Division in 
which a sum of money has been awarded to or recovered by an infant, 
or person of unsound mind not so found by inquisition, the Court or a 
judge may at or after the trial order that the whole or any part of such 
sum shall be paid into Court to the credit of an account intituled in 
the cause or matter ; and any sum so paid into Court, and any dividends 
or interest thereon shall be subject to such orders as may from time to 
time be made by the Court or a judge concerning the same, and may 
either be invested, or be paid out of Court, or transferred to such 
persons, to be held and applied upon and for such trusts and in such 
manner, as the Court or judge shall direct 

Rule 16. Money paid into Court or securities purchased under the 
provisions of the last preceding rule, and the dividends or interest 
thereon, shall be sold, transferred, or paid out to the party entitled 
thereto, pursuant to the order of the Court or a judge. 

Rule 1 7. Cash under the control of or subject to the order of the 
Court may be invested in Bank Stock, East India Stock, Exchequer 
Bills, and ^[^2 los. per cent, annuities, and upon mortgage of freehold 
and copyhold estates respectively in England and Wales, as well as in 
Consolidated, Reduced, and New J^t^ per cent, annuities. 

Rule 18. Every application for the purpose of the conversion of any 
stocks, funds, or securities into any other stocks, funds, or securities 
authorized by the last preceding rule, shall be served upon the trustees 
thereof, if any, and upon such other persons, if any, as the Court or 
judge shall think fit. 



APPENDIX M. 

Payment into and out of Court. 

I. Any party who intends to pay money into Court will on request 
at the Bank of England (Law Courts Branch), hereinafter called the 
Bank, be furnished with a form of request which must be filled up as 
hereinafter provided, and signed by sych party or his solicitor. The 
money will then be received by the Bank, and an official receipt for 
the money will be given. Where the money is paid in upon a notice 
or pleading, such notice or pleading must be produced at the Bank 

» The rules do not make any provision as regards payment into Court where the 
cause or matter is proceeding in a district registry, but it is presumed that the practice 
will be continued of paying the money to the proper officer at the district registry, 
whose duty it is to give a receipt ; and this is usually done by writing out or stamping 
the receipt on the margin of the defence or counterclaim, as the case may be. 
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at the time the money is paid in, and the receipt will be given on 
the margin thereof. 

2. In filling up the request mentioned in the last preceding regula- 
tion, the party paying the money into Court shall enter thereon the 
letter, number, and short title of the action, and the name of the party 
by whom the payment is made, and also such one of the following 
statements as may be applicable . to the circumstances under which the 
money is paid in, viz. : — 

(a,) Where the money is paid in under the provisions of rule 5 of 
Order 22, an entry in the following form : — 

A. Paid in in satisfaction of claim of above-named (name of 
party). 

{b.) Where the money is paid in under the provisions of rule 6 of 
Order 22, an entry in the following form : — 

B. Paid in against claim of above-named (name of party), with 
defence, denying liability. 

(c,) Where the money is paid in under the provisions of rule 26 of 
Order 31, an entry in the following form : — 

C. Paid in to "Security for Costs Account." 

(d,) Where the money is paid in under an order or certificate, an 
entry in the following form : — 

D. Paid in under order (or certificate) dated the 
day of 

Upon the money being paid in, an entry corresponding with the 
entry in the request shall be made in the books of the Bank, and 
in the receipt given by the Bank for the money, whether such 
receipt be endorsed on a notice or pleading, or be a separate docu- 
ment. 

3. Where a defendant has paid money into Court under an order, 
and desires to appropriate the whole or any part of such money to 
the whole or any specified portion of the plaintiffs claim, pursuant 
to rule II of Order 22, he or his solicitor shall lodge at the Bank 
the original receipted order and a notice, intituled with the letter, 
number, and short title of the action, and in such one of the following 
forms as may be applicable to the case, viz. : — 

A. Take notice that £^ of the money in Court herein, is 
appropriated by the above-named (name of party) to the satis- 
faction of claim of the above-named (name of party). 

B. Take notice that £, of the money in Court herein, 
is placed by the above-named (name of party) against the claim 
of the above-named (name of party) with a defence, denying 
liability. 

Upon such notice being lodged at the Bank, an entry corresponding 

T 2 
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thereto shall be made in the books of the Bank, and the money men- 
tioned in the notice shall thereupon, for the purposes of payment out, 
be subject in all respects to regulations 4 and 5. A record of such 
appropriation shall be made by the Bank on the original receipted 
order, and the Bank will give a receipt in the usual form for the money 
so appropriated. 

4. Where, upon the payment of the money into Court, the request 
contains a statement in the Form A of regulations 2 and 3, unless an 
order restraining the payment out of Court has, prior to the issue of 
the cheque hereinafter mentioned, been lodged at the Bank, the money 
will be paid out on request to the plaintiff or, on his written authority, 
to his solicitor. 

5. Where, upon the payment of the money into Court, the request 
contains a statement in the Form B of regulations 2 and 3, the follow- 
ing regulations shall apply : — 

{a,) If the plaintiff accepts the sum paid in in satisfaction, he or his 
solicitor shall lodge at the Bank a notice, intituled with the letter, 
number, and short title of the action, and in the following form :— 

" Take notice that the sum paid in herein has been accepted by 
"the above-named [name of party] in satisfaction, and that I 
" have given due notice of my acceptance thereof." 

Such notice shall be sufficient evidence to the Bank of compliance by 
the plaintiff with all the conditions entitling him under Order 22 to 
have the sum in question paid out to him, and such notice being lodged, 
the money will on request be paid out to the party mentioned in such 
notice, or on his written authority to his solicitor. 

(^.) Unless such a notice as is above-mentioned is lodged at the 
Bank, the money will not be paid out except on production at the 
Bank of an order of the Court, or a judge. 

6. Where, upon the payment of the money into Court, the request 
contains a statement in the Form C of regulations 2 and 3, if, after the 
cause or matter has been finally disposed of, the party who paid the 
money in is entitled, under Order 31, rule 27, to have the money 
paid out to him, the taxing officer shall, on the taxation of the costs, 
give to such party a certificate that he is so entitled ; and upon pro- 
duction of such certificate at the Bank, unless an Order restraining the 
payment out of Co'urt has previously been lodged at the Bank, the 
money mentioned in the certificate will on request be paid out to the 
party mentioned in the certificate as entitled thereto, or on his written 
authority to his solicitor. Except as above provided, where, upon the 
payment of the money into Court, the request contains a statement in 
either of the Forms C or D, the money will not be paid out except on 
production at the Bank of an order of the Court or a judge. 

7. On bespeaking payment out of Court of money paid in on a notice 
or pleading, the original receipted notice or pleading must be lodged 
at the Bank. 
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8. Where money is to be paid out under an order or authority, on 
bespeaking the payment out the order or authority must be lodged at 
the Bank, and after having been examined by the Bank must be filed in 
the Filing Department of the Central office; and a certificate of its having 
been so filed must be lodged at the Bank on receiving the cheque. 

9. Every authority for the payment of money out of Court must be 
attested by a witness, whose residence and description must be added 
to his attestation. 

10. Each sum paid into Court shall, as regards its payment out of 
Court, be deemed (when the time for payment out arrives) to be money 
standing to the credit of the Masters. 

IT. All payments out shall be authorized by cheques upon the Bank, 
filled in by the Bank, and drawn in favour of the party claiming to 
receive the money. One clear day shall be allowed for the preparation 
of the cheque, and it shall be signed by one of the Masters, and made 
payable to order, crossed specially or generally and marked " not 
negotiable." 

12. Whenever the cheque is required to be drawn in favour of any 
person not a solicitor of the Supreme Court, the Bank may require 
him to be identified by a solicitor. If such person shall be represented 
in the cause or matter by a solicitor, the identifying solicitor must be 
such solicitor; and in case a solicitor, on requiring the cheque to be 
made payable to himself, or on identifying any person receiving such 
cheque, shall not be known at the Bank, the Bank may, at their dis- 
cretion, require, on delivery of the cheque the production by such 
solicitor of his annual certificate. 

13. Where an order directs that money paid into Court is to be 
invested, the Master to whom the cause or matter is assigned, shall, in 
the case of an investment, direct the Bank to invest such money in the 
securities mentioned in the Order, and to pay the money necessary for 
such investment to ' the Government broker, conditionally upon his 
causing the securities to be transferred to the credit of the Masters or 
persons named in the order or direction ; and the said direction shall 
specify the title of the cause or matter to the credit of which the securi- 
ties purchased is to be placed in the books of the Bank. 

14. The Bank, on receipt of a direction to invest, shall cause the 
securities mentioned therein to be purchased in the name of the Masters, 
or other persons mentioned in the direction, and shall receive and 
retain the certificate issued by the body corporate, or company, in 
whose books the securities purchased are registered, and the said certi- 
ficate shall be sufficient evidence for all purposes that the purchase 
of such securities has been actually made ; and the securities so pur- 
chased shall be placed in the books of the Bank to the same credit as 
that to which the money was paid in, unless the order of the Court or a 
judge otherwise directs. 

1 5. The dividends on the securities purchased shall, as and when the 
same respectively are received or become due, be placed in the books 
to the same credit as that to which the money was originally paid in. 
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1 6. When securities are to be sold, the Master to whom the cause or 
matter is assigned shall direct the Bank to receive the proceeds of the 
sale, and place the same to the credit of such cause or matter, and the 
Bank shall, upon receipt of the necessary direction, cause the necessary 
sale to be carried out and the proceeds of such sale to be placed to the 
credit of the cause or matter mentioned in the direction. 

17. The books kept by the Bank relating to payments of money into 
and out of Court shall be open at all times for inspection by the Masters ; 
but no other person not belonging to the Bank shall be entitled to 
inspect such books without the written authority of a Master. 

18. In any case in which an affidavit is required an office copy must 
be produced at the Bank. All forms to be used under these regulations 
shall be framed by the Masters, with the approval of the Governor and 
Company of the Bank of England. 
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COSTS. 



Qigher Scale 



Lower Scale 



Writs, Summonses, and Warrants. 

Writ of summons for the commencement of any 
action ........ 

And for indorsement of claim, if special . 

Concurrent writ of summons .... 

Renewal of a writ of summons 

Notice of a writ for service in lieu of writ out of 
jurisdiction 

Writ of inquiry 

Writ of mandamus 

Or per folio . 

Writ of subpoena ad testificandum or duces 
tecum 

And if more than four folios, for each folio 
beyond four 

Writ or writs of subpoena ad testificandum for 
any number of persons not exceeding three, 
and the same for every additional number not 
exceeding three ...... 

Writ of distringas, pursuant to statute 5 Vict. 



£ ^. d. 



o 13 

o 5 
o 6 

o 6 

5 

1 I 

I I 
o I 



4 
o 

8 

8 

o 
o 
o 

4 



068 



068 
o 13 4 



£ ^- ^• 



o 
o 
o 
o 



6 8 

5 o 

6 8 

6 8 



4 

1 I 
o 10 

O I 






o 
4 



068 



068 
o 13 4 
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Higher Scale 



Lower Scale 



Writ of execution, or other writ to enforce any 
judgment or order 

And if more than four folios, for each folio 
beyond four 

Procuring a writ of execution or notice to the 
sheriff, marked with a seal of renewal . 

Notice thereof to serve on sheriflf . 

Any writ not included in the above . 

These fees include all indorsements and 
copies, or praecipes, for the officer sealing 
them, and attendances to issue or seal, except 
where otherwise provided, but not the Court 
fees 

Summonses to attend at Judges' Chambers 

Or if special, at taxing officer's discretion, not 
exceeding 

Copy for the judge, when required . 

Or per folio 

Services and Notices. 

Service, or filing in lieu of service, of any writ, 
summons, warrant, interrogatories, petition, 
order, or notice on a party who has not 
entered an appearance, and if not authorized 
to be served by post 

If served at a distance of more than two miles 
from the nearest place of business, or office 
of the solicitor serving the same, for each 
mile beyond such two miles therefrom . 

Where, in consequence of the distance of the 
party to be served, it is proper to effect such 
service through an agent (other than the 
London agent), for correspondence in addition 

Where more than one attendance is necessary to 
effect service, or to ground an application for 
substituted service, such further allowance 
may be made as the taxing officer shall think 
fit 

For service out of the jurisdiction such allow- 
ance is to be made as the taxing officer shall 
think fit. 

Service where an appearance has been entered 
on the solicitor or party .... 



£ s, d, 
o 10 o 
014 

068 

050 
o 10 o 



068 

lie 
020 
004 



050 



GIG 



070 



026 



£ J. d. 
070 
014 

068 

040 
070 



030 

o 13 4 
020 

004 



050 



010 



070 



026 
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Higher Scale 



Lower Scale 



Or if authorized to be served by post 

Where any writ, order, and notice, or any two 
of them, have to be served together, one fee 
only for service is to be allowed. 

In addition to the above fees, the following 
allowances are to be made : — 

As to writs, if exceeding two folios, for copy for 
service, per folio beyond such two 

As to summons to attend at the Judges' Cham- 
bers, for each copy to serve .... 

Or per folio ....... 

• • • • • 

For preparing notice to produce on the trial or 
hearing of an action, or notice to admit 

If special or necessarily long, such allowance as 
the taxing officer shall think proper, not ex- 
ceeding per folio ... . . 

And for each copy, such allowance as the taxing 
officer shall think proper, not exceeding per 
folio ..... 

For preparing notice of motion 

Or per folio .... 

Copy for service 

Or per folio .... 

For preparing any necessary or proper notice, 
not otherwise provided for, or any demand, 
pursuant to Order 7, rules i and 2 

Or if special, and necessarily exceeding three 
folios, for preparing same, for each folio 
beyond three 

And for each copy for service, per folio beyond 
such three ....... 

Copies for service of interrogatories and peti- 
tions, and of orders with necessary notices (if 
any) to accompany, per folio 

Except as otherwise provided, the allowances for 
services include copies for service. 

Where notice of filing affidavits is required, only 
one notice is to be allowed for a set of affida- 
vits filed, or which ought to be filed together. 

• • • • • 

Where any appointment is or ought to be ad- 
journed, service of a notice of the adjourn- 
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ment, or next appointment, is not to be 
allowed. 

Appearances. 

Entering any appearance 

If entered at one time, for more than one per- 
son, for every defendant beyond the first 

If a person appearing to a writ of summons to 
recover land limits his defence by his memo- 
randum of appearance, in addition to the 
auove ......»• 



Instructions. 

To sue or defend 

For statement of claim or special case 
For indorsement of writ of summons when no 
further statement of claim .... 
For originating summons 65. 8^., or not to 

For defence or further defence. 

For counter claim ...... 

For reply when defendant sets up a counter 

Claim ........ 

For reply or further reply in any other case with 

or without joinder of issue .... 
For confession of defence .... 
For joinder of issue without other matter 
For special petition, any other pleading (not 

being a summons), and interrogatories for 

examination of a party or witness. 

To amend any pleading 

For affidavit in answer to interrogatories, and 

other special affidavits 

To appeal against order of Court or judge, and 

to appear thereon ..... 

To add parties by order of Court or judge 
For counsel to advise on evidence when the 

evidence in chief is to be taken orally . 
Or not to exceed . . .... 

For counsel to make any application to a Court 

or j.udge where no other brief 
For brief on motion for special injunction 
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Higher Scale 



Lower Scale 



For brief on hearing or trial of action upon 
notice of trial or notice for judgment given, 
whether such trial be before a judge, with or 
without a jury, or before an official or special 
referee, or on trial of an issue of fact before a 
judge, commissioner, or referee, or on assess- 
ment of damages 

For such brief, and for brief on the hearing of 
an appeal when witnesses are to be examined 
or cross-examined, such fee may be allowed 
as the taxing officer shall think fit, having 
regard to all the circumstances of the case, 
and to other allowances, if any, for attend- 
ances on witnesses and procuring evidence. 

The fees for instructions for brief are to apply 
to a hearing on further consideration in Court 
only where an order for accounts and inquiries 
was made without such hearing or trial, as 
above mentioned. 

Drawing Pleadings and other Documents 

Statement of claim 

Or per folio . 

Defence . 

Or per folio . 

Counter claim . 

Or per folio 

Reply, with or without 

fession of defence, joinder of issue w 
other matter, and any other pleading (not 
being a petition or summons) and amend- 
ments of any pleading .... 

Or per folio 

Particulars, breaches, and objections, when re- 
quired, and one copy to deliver . 

Or such amount as the taxing officer shall think 
fit, not exceeding per folio .... 

If more than one copy to be delivered, for each 
other copy per folio 

Special case, whether original or in an action, 
affidavits in answer to interrogatories and 
other special affidavits, special petitions, and 
interrogatories, per folio . . 
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Higher Scale 



Lower Scale 



Brief, on trial or hearing of cause, issue of fact, 
assessment of damages, examination of wit- 
nesses, special case and petition before a Court 
or judge, sheriff, commissioner, referee, ex- 
aminer, or officer of the Court, when neces- 
sary and proper in addition to pleadings, in- 
cluding necessary and proper observations, per 
folio ........ 

Brief on application to add parties . 

Or per folio 

Brief on further consideration, per sheet of 10 
folios ........ 

Accounts, statements, and other documents for 
the Judges' Chambers, when required, not ex- 
ceeding per folio ....... 

Advertisements to be signed by judge's clerk, in- 
cluding attendance therefor .... 

Bills of costs for taxation, including copy for the 
taxing officer 



Copies. 

Of pleadings, briefs, and other documents where 
no other provision is made, at per folio 

Where, pursuant to Rules of Court, any pleading, 
special case or petition of right, or evidence 
is printed, the solicitor of the party printing 
shall be allowed for a copy for the printer 
(except when made by the officer of the court), 
at per folio ....... 

And for examining the proof print, at per folio . 

And for printing the amount actually and pro- 
perly paid to the printer, not exceeding per 
folio . . . 

And in addition for every 20 beyond the first 
20 copies, at per folio 

And where any part shall properly be printed in 
a foreign language, or as a fac-simile, or in 
any unusual or special manner, or where any 
alteration in the document being printed 
becomes necessary after the first proof, such 
further allowance shall be made as the taxing 
officer shall think reasonable. 
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Higher Scale 



Lower Scale 



These allowances are to include all attendances 
on the printer. 

The solicitor for a party entitled to take printed 
copies shall be allowed, for such number of 
copies as he shall necessarily or properly take, 
the amount he shall pay therefor. 

In addition to the allowances for printing and 
taking printed copies, there shall be allowed 
for such printed copies as may be necessary 
or proper for the following, but for no other 
purposes (videlicet) : 

Of any pleading for delivery to the opposite 
party, or filing in default of appearance 

Of any special case for filing .... 

Of any petition of right for presentation, if pre- 
sented in print, and for the solicitor of the 
Treasury, and service on any party 

Of any pleading, special case, or petition of 
right, for the use of the Court or- judge 

Of any affidavit to be sworn to in print . 

And of any pleading, special case, petition of 
right, or evidence for the use of counsel in 
Court, and in country agency causes when 
proper to be sent as a close copy for the use 
of the country solicitor, at per folio 

Such additional allowances for printed copies 
for the Court or judge, and for counsel, are 
not to be made where written copies have 
been made previously to printing, and are not 
in any case to be made more than once in the 
progress of the cause. 

Close copies, whether printed or written, are not 
to be allowed as of course, but the allowance 
is to depend on the propriety of making or 
sending the copies, which in each case is to 
be shown and considered by the taxing officer 

Inserting amendments in a printed copy of any 
pleading, special case, or petition of right, 
when not reprinted 

Or per folio 

Perusals, 

Of statement of claim, defence, reply, joinder 
of issue, and other pleading (not being a 
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Higher Scale 



Lower Scali) 



petition in a pending cause or matter, or 
summons other than the originating sum- 
mons), by the solicitor of the party to whom 
the same are delivered 

Or per folio 

Of amendment of any such pleading in writing 

Or per folio 

If same reprinted 

Or per folio of amendment 

Of interrogatories to be answered by a party by 
his solicitor ...... 

Or per folio 

Of special case by the solicitor of any party ex 
cept the one by whom it is prepared 

Or per folio 

Of copy order to add parties, notice of defen- 
dant's claim against any person not a party to 
the action under Order 16, rule 49, and 
of defendant's defence and counter claim 
served on a person not a party under Order 
21, rule 13, by the solicitor of the party 
served therewith, and in these several cases 
the perusal of the plaintiffs statement of 
claim is also to be allowed unless the solictor 
has been previously allowed such perusal 

Or per folio 

Of notice to produce on trial or hearing of action, 
and notice to admit by the solicitpr of the 
party served 

Or (if to admit facts) under Order 32, rule 4, 
per folio 

Of affidavit in answer to interrogatories by the 
solicitor of the party interrogating, and of 
other special affidavits by the solicitor of the 
party against whom the same can be read, per 
folio .,...,., 



Attendances. 



m 



his 



To obtain consent of next friend to sue 
name or of a guardian ad litem 

To deliver, or file in lieu of delivery, any plead- 
ing (not being a petition or summons) and a 
special case 
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Higher Scale 



Lower ScaU 



To inspect, or produce for inspection, documents 
pursuant to a notice to admit 

Or per hour 

To examine and sign admissions 

To inspect, or produce for inspection, documents 
referred to in any pleading, notice in lieu of 
pleading, or affidavit, pursuant to notice under 
Order 31, rule 14 

Or per hour 

To obtain or give any necessary or proper con- 

To obtain an appointment to examine witnesses 

On examination of witnesses before any exami- 
ner, commissioner, officer, or other person 

Or according to circumstances, not to exceed . 

Or if without counsel, not to exceed 

On deponents being sworn, or by a solicitor or 
his clerk to be sworn, to an affidavit in answer 
to interrogatories or other special affidavit 

On a summons at Judges' Chambers 

Or according to circumstances, not to exceed . 

In the Chancery Division, all allowances for 
attending at the Judges' Chambers are to be 
by the judge or chief clerk as heretofore. 

To file chief clerks' and taxing masters' certifi- 
cates, and get copy marked as an office copy 

On counsel with brief or other papers — 

If counsel's fee one guinea .... 

If more and under five guineas 

If five guineas and under 20 guineas 

If 20 guineas 

If 40 guineas or more 

On consultation or conference with counsel 

To enter or set down action, special case, or 
appeal, for hearing or trial . . . . 

In Court on motion of course and on counsel 
and for order 

To present petition for order of course and for 
order ........ 

In Court on every special motion, each day 

On same when heard each day .... 

Or according to circumstances, not to exceed . 

On special case, or special petition, or applica- 
tion adjourned from the Judges' Chambers, 
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Higher Scale 



Lower Scale 



when in the special paper for the day, or 
likely to be heard ..... 

On same when heard 

Or according to circumstances, not to exceed . 

On hearing or trial of any cause, or matter, or 
issue of fact, in London or Middlesex, or the 
town where the solicitor resides or carries on 
business, whether before a judge with or with- 
out a jury, or commissioner, or referee, or on 
assessment of damages, when in the paper . 

When heard or tried 

Or according to circumstances, not to exceed . 

When not in London or Middlesex, nor in the 
town where the solicitor resides or carries on 
business, for each day (except Sundays) he is 
necessarily absent ..... 

And expenses (besides actual reasonable travel- 
ling expenses) each day, including Sundays . 

Or if the solicitor has to attend on more than 
one trial or assessment at the same time and 
place, in each case ..... 

The expenses in such case toberateably divided 

To hear judgment when same adjourned . 

Or according to circumstances .... 

To deliver papers (when required) for the use of 
a judge prior to a hearing .... 

If more than one judge 

On taxation of a bill of costs .... 

Or according to circumstances, not to exceed . 

Unless the same shall necessarily occupy so 
much time that the taxing officer shall con- 
sider such amount inadequate, in which case 
he may allow such further fee as he shall 
think proper. 

In actions and matters for purposes within the 
cognizance of the Court of Chancery before 
the Principal Act came into operation, such 
further fee as the taxing officer may think fit, 
not exceeding the allowances heretofore made. 

To obtain or give an undertaking to appear 

To present a special petition, and for same 
answered ....... 

On printer to insert advertisement in Gazette . 

On printer to insert same in other papers, each 
printer ....... 
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Or every two 

On registrar to certify that a cause set down is 
settled, or for any reason not to come into the 
paper for hearing 

For an order drawn up by chief clerk, and to 
get same entered 

On counsel to procure certificate that cause 
proper to be heard as a short cause, and on 
registrar to mark same ..... 

To mark conveyancing counsel or taxing master 

For preparing and drawing up an order made at 
chambers in proceedings to wind-up a com- 
pany and attending for same, and to get same 
entered ....... 

And for engrossing every such order, per folio . 
Note. — An order of course means an order 
made on an ^;x: /^r/^ application, and to which 
a party is entitled as of right on his own state- 
ment and at his own risk. 

To examine an abstract of title with deeds, per 
hour, in a cause or matter .... 

To produce deeds for such purpose, per hour . 



Oaths and Exhibits. 

Commissioners to take oaths or affidavits. For 
every oath, declaration, affirmation, or attes- 
tation upon honour in London or the country. 

The solicitor for preparing each exhibit in town 
or country 

The commissioner for marking each exhibit 



Term Fees. 

For every term commencing on the day the sit- 
tings in London and Middlesex of the High 
Court of Justice commence, and terminating 
on the day preceding the next such sittings, in 
which a proceeding in the cause or matter by 
or affecting the party, after appearance 
entered, shall take place .... 

And further, in country agency causes or matters, 
for letters ....... 
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Lower Scale 



Where no proceeding in the cause or matter is 
taken which carries a term fee, a charge for 
letters may be allowed, if the circumstances 
require it 

In addition to the above an allowance is to be 
made for the necessary expense of postages, 
carriage and transmission of documents. 



£ s. d. 



APPENDIX O. 

(i.) The several Rules, Orders, and forms contained in the Schedule 
and appendix to the Supreme Court of Judicature Act (1873) 
Amendment Act. 

(2.) The additional Rules to the Judicature Act, 1875. 

(3.) The Rules of the Supreme Court, December, 1875. 

(4.) The Rules of the Supreme Court, February, 1876. 

(5.) The Rules of the Supreme Court, June, 1876. 

(6.) The Rules of the Supreme Court, December, 1876. 

(7.) The Rules of the Supreme Court, May, 1877. 

(8.) The Rules of the Supreme Court (Costs). 

(9.) The Rules of the Supreme Court, June, 1877. 
(10.) The Rules of the Supreme Court, November, 1878. 
(11.) The Rules of the Supreme Court, March, 1879. 
(12.) The Rules of the Supreme Court, December, 1879. 
(13.) The Rules of the Supreme Court, April, 1880. 
(14.) The Rules of the Supreme Court, May, 1880. 
(15.) The Rules of the Supreme Court, May, 1883. 
(16.) The Regulae Generales of Hilary Term, 1853, dated nth 

January, 1853 (except the Rules as to juries). 
(17.) Regulae Generales, as to Pleading made by the judges in pur- 
suance of the Common Law Procedure Act, 1852, dated the 
loth of May, 1853. 
(18.) The Rules under the 6th section of the Debtor's. Act, 1869. 
(19.) The Chancery Consolidated General Orders of i860. 
(20.) The Chancer}^ Orders dated — 

March 6th, i860. 
March 20th, i860. 
February ist, 1861. 
February 5 th, 1861. 
July 13th, i86t. 
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January ist, 1862. 
May i6th, 1862. 
May 27th, 1865. 
May 7th, 1866. 
November 22nd, 1866. 
April 17th, 1867. 

(21.) The Chancery Regulations dated August 8th, 1857, and March 

15th, i860. 
(22.) The Rules, Orders, and Regulations for the High Court of 

Admiralty of England, 1859 and 1871. 



Form of Allocatur or Certificate for Costs. 

IN THE HIGH COUR.T OF JUSTICE. 
Queen's Bench Division. 

188 . — No. . 
No. of Bill. 
Between PlaintiiF, 

and 

Defendant 
Dated this day of 188 . 

I certify that the costs of the have been taxed and 

allowed at £^ 

A Master of the Supreme Court of Judicature- 
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PART II. 

COUNTY COURT SCALE OF COSTS AND CHARGES.— 

COUNTY COURT RULES, 1875. 

A scale of costs and charges to be paid to Solicitors in actions under 
;^2o, as well between party and party as between Solicitor and client, 
on and after the 2nd of November, 1875. 



I. — In actions where the amount recovered exceeds 40J. and 

does not exceed j£$. 



s, d. 



1. Instructions for and preparing particulars for an ordinary 

summons (such particulars to be signed by the solicitor), 

and attending and entering plaint 30 

2. Attending or acting in Court (9 & 10 Vict c. 95, s. 91)* .10 o 

J^or a default summons instead of item one, 

3. Preparing affidavit, swearing, and filing, including notice of 

mode in which payment will be accepted . . .50 

4. Copy and service of summons, if served by plaintiffs solicitor, 

or his clerk, within two miles of the place of business of 

the solicitor 50 

If beyond that distance, additional for every mile but 
not to exceed 10 miles 06 

5. Affidavit of service with copy of summons annexed, attending 

to file and entering up judgment by default* . . .68 

II. — In actions where the amount recovered exceeds ;^5, and - 

does not exceed £^io, 

1. Letter before action . . . . . . , .34 

2. Instructions for and preparing particulars for an ordinary 

summons, such particulars to be signed by the solicitor, 

and attending and entering plaint 6 8 

3. Attending or acting in Court (9 & 10 Vict, c 95, s. 91)* .15 o 

For a default summons instead of item two, 

4. Preparing affidavit, swearing, and filing, including notice of 

mode in which payment will be accepted . .60 

" See County Court Rules, 1876, Rule 30. 

U 2 



'( 
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5. Copy and service of summons, if served by plaintifi's solicitor, %, L 

or his clerk, within two miles of the place of business of 

the solicitor • S ^ 

If beyond that distance, additional for every mile, 
not to exceed 10 miles . . . . . . o ^ 

6. Affidavit of service with copy of summons annexed, attend- 

ing to file and entering up judgment by default* . .683 

III. — In actions where the amount recovered exceeds jQio and 

does not exceed ;£^2o. 

1. Letter before action -34 

2. Instructions for and preparing particulars for an ordinary 

summons (such particulars to be signed by the solicitor), 
and attending and entering plaint . . . . .68 

3. Attending or acting in Court (9 & 10 Vict c 91. s. 91)* . 15 

4. Taxing costs" . • S ® 

For a default summons instead of item two. 

5. Preparing, swearing, and filing affidavit, including notice of 

mode in which payment will be accepted . . .68 

6. Copy and service of summons, if served by plaintiff's solicitor, 

or his clerk, within two miles of the place of business of 

the solicitor . .50 

If beyond that distance, additional for every mile, but 
not to exceed 10 miles . . . . . .06 

7. Affidavit of service with copy of summons annexed, attending 

to file and entering up judgment by default* . . .68 

Note, — [The items of charge numbered i and 2 and i, 2, and 3 
in the above scales may be charged in the summons in the 
cases to which the charges respectively apply ; where the 
amount claimed is larger than the amount recovered, the 
judge may certify for costs on the scale applicable to the 
amount claimed if he shall think fit.] 

» See County Court Rules, 1876, Rule 30, which provides that ** item 2 in part I., 
and item 3 in part II., and 3 and 4 in part III., and a moiety of any item for affidavit 
of service with copy of summons annexed, attending to file and entering up judgment 
by default, in the scale of costs for actions not exceeding £20 shall not be entered 
on the summons ; and where counsel is employed and an amount of not less than five 
pounds is claimed, one pound three shillings and sixpence may be allowed by the 
Court in addition to the item for the attendance in Court of a solicitor." 
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Scale of costs and charges to be paid to Counsel and Solicitors in 
actions above ;^2o, as well between party and party as between 
solicitor and client on and after 2nd November, 1875. 



1. Letter before action 

2. Instructions to sue or defend 

3. Application for substituted service or service 

out of England 

Service, sum allowed by judge. 

4. Perusing deeds and documents when long, not 

exceeding . . . . 

5. Attendance and entering plaint, including 

particulars and copies, such particulars 
and copies being signed by the solicitor . 

6. Where special particulars are required under 

Order 8, rule 7, then in addition to 
item 5 ...... , 

7. Preparing affidavit and filing, including notice 

of mode in which payment will be ac- 
cepted ....... 

8. Copy and service of summons, if served by 

solicitor, or his clerk, within two miles of 

the place of business of the solicitor 

If beyond that distance, additional for 

every mile, but not to exceed 10 

miles ...... 

9. Affidavit of service with copy of summons 

annexed ...... 

10. Attending to file affidavit of service, including 

entering up judgment by default 

N.B. — The total amount of these items 
where applicable to be entered on the 
summons. 

1 1. Attending lodging judge's order, and prepar- 

ing statement of cause of action or defence, 
including copies, and lodging same with 
registrar, if signed by attorney (sections 7 
and 10 of " The County Courts Act, 1867") 

12. Examining and taking minutes of evidence of 

each witness afterwards allowed by the 



Lower Scale^ 
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Lower Scale 



If more than six folios, every additional 
folio (whether counsel employed or 
not) ...... 

13. Drawing brief for counsel, per folio 

14. Attending counsel therewith . 

15. Fee to counsel and clerk, sum paid not ex- 

ceeding ....... 

16. If conference with counsel allowed, appoint- 

ing it and attending counsel 

17. Fee to counsel and clerk, on conference 

18. Attending Court on trial, with counsel . 

19. Attending Court and conducting cause, where 

no counsel employed .... 

20. Where judgment is deferred, attending Court 

to hear it ...... 

21. Plans, charts, or models where necessary for 

use at hearing, by special order on taxation, 
not exceeding 

22. Witnesses' expenses, according to scale in 

force. 

23. Attending taxing costs 

24. Letters to be allowed once only in action or 

matter ....... 

25. Serving any notice on a party or his solicitor, 

including copy thereof . . . . 

26. If served beyond three miles of registrar's office, 

reasonable expenses for travelling and main- 
tenance. 



Occasional Costs. 

27. Transfer, lodging order of . 

28. Notice to produce, notice to admit, notice of 

application for a new trial, or to set aside 
proceedings, — including copies or duplicate 
originals and service, — and notice of special 
defence and copies, including particulars, 
and copies in cases of set-off, and attend- 
ing registrar of the Court therewith, such 
notices, particulars, and copies being signed 
by the solicitor 

29. On receipt of notice to produce or admit or to 

answer interrogatories, perusing same, and 
advising thereon 
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30. All applications and motions, or attending 

Court to answer applications and motions 
under Order 13 

31. Drawing interrogatories and answer thereto 

under last-mentioned order 

If more than five folios, per folio . 

32. Attending examination under Order 24 . 

33. Attending inspecting documents . 

34. Mileage, one way, from the solicitor's place of 

business to place of inspection of docu- 
ments, for each mile, not exceeding, unless 
by special order of judge, in the whole 20 
miles ....... 

35. All necessary affidavits, not exceeding five 

folios, including filing, each 

36. For every additional folio .... 

37. Oath; sum paid. 

38. Attending Court for an order to bring up a 

prisoner to give evidence 

39. Attending Court to support or oppose motion 

for any application, or where no counsel 
employed ...... 

40. Attending in the last-mentioned cases with 

counsel ,.,,,,. 

41. Fee to counsel and clerk in such cases sum 

paid (not exceeding) , . . . 

42. All necessary applications and motions to the 

Court not otherwise provided for, including 
instructions and all attendances 

43. Solicitor's travelling expenses to attend Court, 

one way, not exceeding 20 miles, per mile 

44. Where in the opinion of the registrar the soli- 

citor cannot return the same night, in 
addition to the above mileage . 

45. Any attendance at the office of the registrar, 

or any attendance upon the opposite party, 
which the registrar may, upon taxation, 
think was necessary .... 

46. All costs for letters, and for searches for certi- 

ficates of births, marriages, and deaths 
which the registrar may, upon taxation, 
think necessary, such sum as the registrar 
shall deem reasonable. 

47. Fees and copies ; (sum paid). 



Lower Scale 



Higher Scale 



068 



O 5 

o I 

o 6 

o 6 



o 
o 
8 
8 



QIC 

050 
GIG 



O 4 G 



o 13 4 



G 10 G 



136 



068 



GIG 



I II 6 



034 



{ 



£ s. d. 
068 
050 

GIG 
G 6 8 
068 

per hour 



010 
050 

GIG 



O 4 G 



I I O 



o 13 4 

266 



o 13 4 



GIG 



I II 6 



G 6 8 
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48. All necessary copies, per folio 

49. Preparing admission by Defendant 

50. Drawing accounts and other documents not in- 

cluded in the foregoing costs, but allowed 
upon taxation of costs to be necessary, per 
folio ....... 

51. For perusing and adapting old abstracts of 

title, per sheet 

52. Drawing abstracts of additional deeds and 

documents per sheet .... 

53. For preparing conditions and contracts of sale, 

and fair copy, per folio .... 

54. Where condition and contract are not sub- 

mitted to counsel, in addition to the above 
there shall be allowed for perusing abstracts, 
every three sheets 

55. Where conditions and contracts are to be 

settled by counsel, instructions to counsel 
to accompany abstract, and attendance 
therewith, or letter 

56. Fee to counsel and clerk. 

57. Attending sale 

58. Where by any proceeding taken by the opposite 

party it becomes necessary to advise or 
receive instruction from a client in the 
progress of an action or matter, for each 
attendance ...... 

59. Where in the course of an action or matter a 

party suing or sued in a fiduciary or repre- 
sentative character necessarily incurs costs 
not allowed upon taxation between party 
and party, the registrar shall apply to the 
judge to allow such sums as he may think 
fit out of any funds in Court applicable to 
that purpose. 

Case. 
Sections 11 or 12 of the County Courts Act, 1867. 

60. Drawing case, per folio .... 

61. Perusing and settling case prepared by the 

other party in action, per folio . 

62. Drawing briefs for counsel to argue case 

63. Attending counsel with brief .... 



Lower Scale 


Higher Scale 


£ s. 


d. 


£ 


s, i 





4 





4 


3 


4 





6 8 





8 





8 


3 


4 





3 4 


6 


8 





6 8 





8 





8 



034 



6 

1 I 



8 
o 



068 



034 



o 13 4 

220 



o 13 4 



006 
I I 

034 
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64. Fee to counsel upon brief, sum paid not ex- 

ceeding ....... 

65. Attending Court when counsel employed 

66. Attending Court when counsel not employed. 

Costs of the Day on Adjournment of 

Cause. 

67. Solicitor for attending Court where no counsel 

employed 

68. Attending with counsel .... 

69. Refresher fee to counsel and clerk 

70. Witnesses' expenses, same as on trial 

Arbitration. 

71. Attending reference, without counsel, for each 

sitting 

72. Attending reference, with counsel, for each 

sitting ....... 

73. Where sitting exceeds four hours, for every 

additional hour 

74. Fee to counsel and clerk, for each sitting, sum 

paid, not exceeding 

75. Witnesses' expenses, same as on trial. 

Note. — Cost of counsel and solicitor, or 
of a solicitor on attending reference, 
shall not be allowed without the order 
of the judge ; nor shall the costs of 
more than one sitting be allowed with- 
out the order of the judge. 

New Trial. 

76. Costs to be allowed on the same scale as on 

the original trial. 

Costs on Appeals. 

77. Preparing notice of appeal, including copies 

and service ...... 

78. Paying money into Court as deposit on 

appeal, including notice and service thereof 

79. Notice of nature and particulars of proposed 

security, including copies and service 

80. Preparing case, including copies . 

81. Attending judge to sign, or to settle and sign 



Lower Scale 



Higher Scale 



£ ^. ^• 



o 15 o 

10 o 

1 3 6 



1 o 

o 15 
o 6 

2 4 



o 5 

o 3 

o 5 
o 10 

o 6 



o 
8 
6 



o 

o 

o 
o 
8 



£ s. d, 
356 

I I o 

o 15 o 



o 15 o 

13 4 

1 3 6 



1 o 

o 6 

2 4 



o 10 

o 3 

5 

1 I 

o 6 



o 
o 
8 
6 



o 

o 

o 
o 
8 
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82. Transmitting and depositing copies of case to 

party, and with registrar .... 

83. Transmitting case and copies to Court of 

Appeal, including notice thereof to suc- 
cessful party 

84. Application to judge for leave to proceed on 

the judgment ...... 

85. Depositing order of Court of Appeal, includ- 

ing notice and service thereof . 

Order X, — Counter or other Claim. 

Any additional costs occasioned by a counter 
or other claim shall be taxed, and may be 
allowed as if such claim had been made by 
a separate action, except that no item shall 
be allowed for any charge which has been 
allowed in respect of the original action or 
the defence thereto. 



Lower Scale 



Higher Scale 



;6 S^ d. 

050 



070 
050 

034 



050 

070 
070 
o 6 8 



The registrar is to tax the bills of costs of defendants upon the lower 
scale when the subject matter does not exceed ;£'ioo, and upon the 
higher when it exceeds ;^ioo, or the action is brought under either 
section 11 or 12 of the County Courts Act, 1867; and the bills of 
costs of plaintiffs upon the lower scale when the sum recovered or the 
subject matter does not exceed;^! 00, and upon the higher when the 
sum recovered or the subject matter exceeds £100, or the action is 
brought under either section n or 12 of the County Courts Act, 1867, 
unless in either case the judge shall otherwise order. 

Costs in actions under the County Courts Act, 1856, s. 23, shall be 
taxed according to the scale of taxation used in the High Court of 
Justice, so far as it is directly applicable ; and where it is not so 
applicable, the principle of that scale shall be followed 

As to special allowances of costs, see Order 36 of the County Court 
Rules, 1875. 



Allowances to Witnesses under the County Court 

Rules, 1875. 

£ s. d, £ s. d. 

Gentlemen, merchants, bankers, and pro- 
fessional men, per diem . . from 0150 to i 10 



Appendix, 



299 



Tradesmen, auctioneers, accountants, jQ s, iL j£ s. d, 

clerks, and yeomen, per diem . from o7 6tooi5o 

Artisans and journeymen, per diem from o 4 o to o 7 6 

Labourers, and the like, per diem . from o 3 o to o 4 o 

Travelling expenses, sum reasonably paid, but not more than six- 
pence per mile, one way. 

If the witnesses attend in more than one cause they will be entitled 
to a proportionate part in each cause only. 



Allowance to Witnesses.* 



If resident in 

the town in 

which the 

cause is tried. 



If resident at 

a distance 

from the 

place of trial. 



Common witnesses, such as labourers, journey- 
men, &c., per diem 

Master tradesmen, yeomen, and farmers, per 
diem ...... 

Auctioneers and accountants, per diem . 

Professional men, per diem 
Ditto, inclusive of all, except travelling ex- 
penses, per diem ..... 



Attorney's or other clerks, per diem 

Engineers and surveyors, per diem 
Notaries, per diem 



-N 



Gentlemen 
Esquires 
Bankers . 
Merchants 



I I o 

I I o 

with subpoe- 
na, but no 
daily allow- 
ance, except 
after the first 
day, and 
then a rea- 
sonable sum 
for refresh- 
ment and 
conveyance. 

* See Directions to the Masters of the Courts ; Hil. Term, 1853. 



£ J. d, 
050 

076 

to 
o 10 o 

10 6 

to 

1 I o 
I I o 



o 10 6 



I I o 





I I o 

\ per 
Diem. 
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Females, according to station in life, per diem 
from ...... 



Police inspector, per diem 



Police constable 

If the witnesses attend in one cause only, they 
will be entitled to the full allowance. If 
they attend in more than one cause, they 
will be entitled to a proportionate part in 
each case only. 

The travelling expenses of witnesses shall be 
allowed according to the sums reasonably 
and actually paid, but in no case shall ex- 
ceed IS. per mile one way. 



If resident in 

the town in 

which the 

cause is tried. 



If resident at 

a distance 

from the 

place of trial 




050 



s 



o 5 

to 

o 

7 
to 

10 

S 
to 

7 



I 
o 

o 
o 



d. 



6 




6 



Miscellaneous. 

Close copy of proceedings in agency cases, 4d. per folio, according 
to actual length. 

In cases under ;^2o, no allowance will be made in respect of the 
following matters : — 

Attending deponent to be sworn to Affidavit. 
Advice on evidence. 
Maps, plans, or models. 
For maps or plans, when used in cases above ;£^2o, from ^i is. to 
£Z 3S.* 

The Practice Masters* Rules. *» 

Lower scale certificates and certificates of costs are to be sent to the 
general filing department when more than a year old. 



• This scale of allowances is given merely by way of illustration to show what 
allowances were made to witnesses prior to the Rules of the Supreme Court, 1883. 

^ The following rules which were settled by the Practice Masters prior to the Rules 
of the Supreme Court, 1883, are not of binding authority, but merely regulate the 
practice of the office. Those rules only have been selected which seem to bear upon 
the practice relating to certificates of costs, judgments and fees. • * • - 
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Parties are not to be allowed to see the cause book unless by express 
leave obtained from a master or an order by a judge. 

All searches in the cause book for writs of summons, or otherwise, 
are to be made by the clerks in the Central Office, and the result com- 
municated to the party applying. 

When a certificate is given, and no inspection of a praecipe is re- 
quired, only one fee of is. is to be taken (or 4s. if higher scale). 

Copies of writs of summons should be signed with the name of the 
solicitor or solicitor's clerk suing them out as under : — 

C. D. and Co. 
or A. B. 

for C. D. and Co. 
The stamp is to be on the copy writ filed. 

...... 

If a solicitor has caused an appearance to be entered by mistake, the 
mistake may be rectified with the consent in writing of the solicitor for 
the plaintiffs, and on the fiat (on the production of such consent) of a 
practice master, to be given on a praecipe with a 2s. 6d. (search) stamp. 

• • • • • 

Subpoenas remain in force only till the end of the sitting or assize 
for which they were issued. A new writ must afterwards be issued, or 
the former writ may be (at the option of the parties) altered as to date 
and sitting or assize, and re-issued as a new writ 

The date of return in the writ and praecipe may, before service, be 
amended, without the direction of a master, and without fee, provided 
the amended date be within the sitting or assize for which the subpoena 
was issued. 

...... 

[No pleadings and documents filed in default] will (for the present) 
be delivered out without an order, but any defendant against whom 
documents have been filed may, after appearance, inspect the same 
without fee. 

. . . . • « 

As to County Court certificate of result of trial no fee to be charged 
for search. 

. . . . * • . 

When judgment is signed under Order 41, rules 4 and 5* on any 
order certificate or other document, such document shall be filed. 

Original stamped judgment to be filed, and office copy to be delivered 
out at 6d. a folio. The judgment need not be signed by the solicitor 
entering it. 

If judgment removed from Lord Mayor's Court, the fixed cost of 
removal to be one guinea in all cases. 

An allocatur for costs is to be placed on a certificate in the form 
settled. 

•Now Order 41, rules 7 and 8. 
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In cases where the plaintiff is entitled to a final judgment as to part 
of his claim, and to an interlocutory judgment as to the remainder, oru 
judgment only is necessary, final as to part and interlocutory as to the 
rest, and one fee paid. 

In the case of cross judgments in the same action, where, after a 
trial there is a direction for judgment for plaintiff against some of the 
defendants, and for some of the defendants against the plaintiff, and 
also for some of the defendants against the others, the whole direction 
may be embodied in one judgment, and the different parties may take 
office copies for use. 

Date of filing of pleadings filed on entering judgment and of certifi- 
cates of costs are to be entered in cause books and on the documents. 

\As to Costs on Judgments for default of Appearance^ 

In town cases 3 14 o 

In country and agency cases, and cases in which service 
effected beyond five miles from General Post Office, St. 
Martin^s-le-Grand .460 

And 6s. in addition for each service beyond one defendant. 

The above allowances include all mileage. 

\^As to the Costs of remotnng Judgments from Inferior Courts for 

purposes of execution^ 

The order should direct that the party removing the judgment have 
his costs of and relating to the removal (to be taxed). 

[^Memorandum of Appear ance.^'\ 

When a memorandum of appearance by a defendant is handed in 
without a previous search for judgment (for which search the proper fee 
should be taken), and it is afterwards found that judgment has been 
already signed, the appearance must not be entered in the cause book, 
and the stamp on the memorandum of appearance must be retained as 
a used stamp, and not treated as fit for allowance. The duplicate is 
not to be sealed, but the party who has handed in the memorandum, if 
he desires to know, at the time, whether judgment has been already 
signed, may be so informed without further payment. A note should 
in such cases be made in the cause book that a memorandum of 
appearance was brought in after judgment signed, and the fee should 
be accounted for amongst the appearance fees. 

Affidavits.** 

No affidavit will be allowed to be read or referred to before the 
Judge or Master in Chambers unless the filing stamp has been affixed 
and cancelled by the proper officer (in chambers) prior to the parties 
going into the Judge's room. 

* Dated loth May, 1882. ^ See Weekly Notes, 5th March, 1881. 
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PART III. 



TABLE OF FEES PAYABLE TO SHERIFFS, UNDER 

SHERIFFS, &c. 

(Made pursuant to 7 Will. 4 & i Vict c. 55.) 

For every warrant which shall be granted by the sheriff to his officer, 
upon any writ or process : — 



In London or Middlesex 

And on Crown and outlawry process, an additional 

In all other counties, where the most distant part of the 
county shall not exceed 100 miles from London 

Not exceeding 200 miles 

Exceeding 200 miles 

Where there are several defendants in a writ of capias, 
and warrants are issued thereon by the under-sheriff 
against more than one defendant, no more shall be 
charged in any case for each warrant after the first 
than 

For an arrest in London 

In Middlesex, not exceeding a mile from the General 
Post Office 

Not exceeding seven miles from the same place . 

In other counties, not exceeding a mile from the 
officer's residence ....... 

Not exceeding seven miles 

Exceeding seven miles 

For conveying the defendant to gaol from the place of 
arrest per mile 

For an undertaking to give a bail bond 



£ 

O 

o 

o 
o 
o 



o 
o 

o 

I 

o 
I 

I 

o 
o 



2 
2 

5 
6 

7 



2 

10 

10 
I 

10 

I 
II 

I 
10 



d. 
6 
6 

o 
o 
o 



6 
6 

6 
o 

6 
o 
6 

o 
6 





For a Bail Bond. 








If the debt do not exceed ;^5o . . . . 





10 


6 


>) 


„ 100 . . . . 


I 


I 





» 


150 . . . . 


I 


II 


6 


j> 


„ 300 . . . . 


2 


2 





j> 


„ 400 


• 3 


3 





If it shall exceed 


„ 500 ... 
;^5oo 


■ 4 
• 5 


4 
5 








304 Appendix. 



£ s. 



For receiving money under the statute upon deposit 
for arrest, and paying the same into Court if in 
London or Middlesex . . . . . . o 6 5 

If in any other county . . . . . . o 10 ( 

For Filing the Bail Bond. 

If the arrest be made in London or Middlesex . .02 

If in any other county .... . .04 

Assignment of Bail or Other Bond. 

If in London or Middlesex ... . .05 

If in any other county, including postage . . .07 

For the return to any writ of habeas corpus^ if one action 012 
For each action after the first . . . . .02 



per diem o 10 
per mile o i 



For the bailiff to conduct prisoner to gaol, 

And travelling expenses 

For searching offices for detainers . . . .01 

Bailiffs messenger for that purpose . . . .02 

To the bailiff for executing warrants on extent, capias 
utlagatum, levari facias, fieri facias, ca sa, ne exeat, 
attachment elegit, writ of possession, forfeited recog- 
nizance, and other like matters, for each, if the dis- 
tance from the sheriff's office or the bailift's residence 
do not exceed ^vt miles ..... .11 

If beyond that distance . . . . ' per mile o o 

On distringas in London ..... .05 

In Middlesex, not exceeding five miles from General 
Post Office . . . . . . . .05 

Exceeding five miles . o 10 

In other counties, not exceeding five miles from officer's 

residence ....... .05 

Exceeding five miles . o 10 

For each man left in possession when absolutely 
necessary. 

If boarded per diem o 3 

If not boarded per diem o 5 

For every sale by auction, notwithstanding the defendant 
should become bankrupt or insolvent, where the pro- 
perty sold does not produce more than ;£^3oo, 5 per 
.cent ; ^^400, 4 per cent. ; ;£^5oo, 3 per cent. ; and 
where it exceeds ;^5oo, 2 J^ per cent. 
Bond of indemnity besides stamps . . . . i 10 

Certificate of execution having issued for record . .05 

On Writs of Inquiry. 
For a deputation .11 
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On lodging a writ for entering cause, and warrant for ^ s. d, 
summoning jury, which fee shall be forfeited in case 
of counterm?.nd of trial . . . . . .040 

On Inquisition. 

Sheriff for presiding . . . . . . .110 

Bailiff for summoning jury and attendance in Court .040 
And if not held at the office of the under-sheriff, for 

hire of room, if actually paid, not exceeding . . o 10 o 
For travelling expenses of under-sheriff from his office 

to place where trial or inquisition held . per mile 010 
To the bailiff from his residence . . per mile 006 

The travelling expenses of the under-sheriff from his 
office, and of the bailiff from his residence, to the 
place where the trial or inquisition is held, are to be 
apportioned rateably to the parties, if more than one 
trial or inquisition be held at the same time and place. 
In all cases where it shall appear to the master that a 
saving of expense has accrued to the parties by reason 
of a writ of trial having been executed by deputation, 
the fee for such deputation shall be allowed.* 
On writs of extent, elegit, capias utlagatum and others 
of the hke nature ; for summoning the jury, use of 

room, presiding at inquisition 220 

Jury o 12 o 

For travelling expenses of the under-sheriff from his 

office to the place of inquisition . . per mile 010 
For drawing and ingrossing the inquisition . per folio 016 
For a summons for the attendance of a witness . .050 

Attendances. 

For attendance of sheriff in Court upon the trial of 
every common jury cause or trial, from the party 
entering the cause for trial . . . . . o 10 6 

For attending in Court on the trial of every cause or 
issue tried by a special jury summoned by precept 
under sect. 108 of the Common Law Procedure Act, 
1852, from the party at whose instance the same is 
tried (Reg. Gen. T. T. 1864) i i o 

In scire facias, &c. — Return of writs. 

For each summons on a writ of sci. fa., or for the service 

of writ of capias, where no arrest . . . .050 

And mileage per mile 010 

For recording each demand or proclamation under writs 

of outlawry 020 

For bailiff for making each demand or proclamation on 

writs of outlawry ; in London and Middlesex . .026 
* Writs of trial have been abolished. 

X 
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£ s. d. 

In other counties .050 

And travelling expenses if the distance shall exceed five 

miles, then for every mile beyond that distance .006 

For fees on attending a view provided by Reg. Gen. H. T. 1853, 
. 49. See ante ^^. 154-155. 



Orders for taking Fees by Stamps. 

Order as to taking of the fees and percentages in the Supreme Court 
of Judicature by stamps except in the District Registries. 

[28th October, 1875.] 

Whereas by Section 26 of the Supreme Court of Judicature Act, 
1875, it is provided that the fees and percentages appointed to be taken 
in the High Court of Justice, and in the Court of Appeal, and in any 
Court to be created by any Commission, and in any office which is 
connected with any of those Courts or in which any business connected 
with any of those Courts is conducted, shall, except so far as they be 
otherwise directed, be taken by means of stamps ; and further, that 
such stamps shall be impressed or adhesive, as the Treasury may from 
time to time direct ; and that the Treasury, with the concurrence of 
the Lord Chancellor, may from time to time make such rules as may 
seem fit for publishing the amount of the fees and regulating the use 
of such stamps, and particularly for prescribing the application thereof 
to documents from time to time in use or required to be used for the 
purposes of such stamps, and for ensuring the proper cancellation of 
such stamps. 

Now we, the undersigned, being two of the Lords Commissioners of 
Her Majesty's Treasury, do, with the concurrence of the Lord 
Chancellor, hereby give notice and order and direct — 

1. That from and after the ist November next, being the date fixed 
for the commencement of this Act, all orders and regulations now in 
force with respect to the use, proper cancellation, mode of keeping 
accounts, and allowance of fee stamps in 

The Court of Chancery, 

The several Common Law Courts, 

The Court of Probate, 

The Court for Divorce and Matrimonial causes. 

The Admiralty Court, 
or in relation to appeals from the Chief Judge in Bankruptcy, or from 
the Court of Appeal in Chancery in Bankruptcy matters, shall continue 
in force until they shall respectively be altered or annulled by rules 
hereafter to be made and published in conformity with the Act. 

2. That the stamps to be used in the collection of fees and per- 
centages payable under the Order made in pursuance of the powers 
given by the Supreme Court of Judicature Act, 1875, bearing date this 
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day, shall until further notice be either impressed or adhesive as 
directed in any previous Order ; and in cases to which no previous 
order is applicable, shall be either impressed or adhesive, at the option 
of the parties by whom the fees are payable. 

3. That until we do order to the contrary, the dies heretofore in use 
for impressing stamps in any of the Courts affected by the said Act, 
and also the adhesive stamps heretofore in use, shall be available and 
valid for the taking of the said fees and percentages, and may be used 
notwithstanding that new dies and stamps appropriated to the Supreme 
Court of Judicature may in the meantime have been issued by the 
Commissioners of Inland Revenue, which will also be valid and available. 

4. That for such documents in the Chancery, the Queen's Bench, 
the Common Pleas, and the Exchequer Divisions of the Supreme 
Court of Judicature as may be, under any existing Rule or Order, 
stamped with an adhesive stamp or stamps, adhesive stamps appro- 
priated by the words " Judicature Fees " shall be used ; provided 
always that up to the beginning of the sittings to take place after 
January next, the adhesive stamps hitherto used in the Courts of Chan- 
cery and Common Law shall be available and may be used for such 
documents in the Supreme Court of Judicature. 

5. And that where any of such fees are payable in respect of any 
matter or thing to be done by any officer or in any office whatever of 
the Supreme Court of Judicature, and it shall not have been customary 
or may not be necessary to use any written or printed document or 
paper in reference to such matter or thing whereon the stamp could be 
stamped or affixed, the party or his solicitor requiring such matter or 
thing to be done, shall make application for the same by a praecipe, or 
short note in writing or print, and a stamp denoting the amount of the 
fees so payable shall be stamped or affixed to such praecipe or note. 

6. That where a fee is payable, but no directions are found in 
previous Orders as to the document to which the stamp is to be 
applied, it shall be lawful, until we do otherwise order, for any officer 
of the Supreme Court whose duty it would be to see that the fee in 
question is duly paid by means of a stamp, to decide on what docu- 
ment such stamp shall be impressed or affixed. 

Order as to the Fees and Percentages which are required to be 
taken in the Supreme Court of Judicature by means of stamps. 

[22nd April, 1876.] 

Whereas by section 26 of the Supreme Court of Judicature Act, 
1875, it is provided that the fees and percentages appointed to be 
taken in the High Court of Justice and in the Court of Appeal, and 
in any Court to be created by any Commission, and in any office which 
is connected with any of those Courts, or in which any business con- 
nected with any of those Courts is conducted, shall, except so far as 
they be otherwise directed, be taken by means of stamps ; and further, 
that such stamps shall be impressed or adhesive, as the Treasury may 

X 2 
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from time to time direct ; and that the Treasury, with the concurrence 
of the Lord Chancellor, may from time to time make such rules as 
may seem fit for publishing the amount of the fees and regulating the 
use of such stamps, and particularly for prescribing the application 
thereof to documents from time to time in use or required to be used 
for the purposes of such stamps, and for ensuring the proper cancella- 
tion of such stamps, and for keeping accounts of such stamps. 

And whereas by an Order made under the same section of the said 
Act on the 28th day of October, 1875, it was (amongst other things) 
provided that the stamps to be used in the collection of the fees and 
percentages therein mentioned should, until further notice, be either 
impressed or adhesive as directed in any previous Order, and in cases 
to which no previous Order was applicable should be either impressed 
or adhesive, at the option of the parties by whom the fees were pay- 
able ; and it was also provided that up to the beginning of the sittings 
on the 25th day of April, 1876, the adhesive stamps used before the 
publication of the said Order in the Courts of Chancery and Common 
Law should be available, and might be used, in the Supreme Court of 
Judicature. 

And whereas it is expedient to further extend the use of the same 
stamps, and to make other provisions in lieu of, and in addition to, 
those contained in the said Order of the 28th day of October, 1875. 

Now, we, the undersigned, being two of the Lords Commissioners 
of Her Majesty's Treasury, do, with the concurrence of the J^ord 
Chancellor, hereby give notice, and order and direct : — 

1. That from and after the 25th day of April, 1876, the stamps used 
for denoting the said fees and percentages shall be of the character, 
and be applied and otherwise dealt with, as prescribed by the schedule 
hereto. 

2. That the adhesive stamps at present in use in the Supreme Court 
of Judicature shall continue to be used so long as they are supplied by 
the Commissioners of Inland Revenue. 

3. That in any case in which a deposit on account of probable 
fees and expenses is required, the following regulations shall be 
observed : — 

As TO Deposits. 

* 

(a.) The party, or his solicitor, from whom under any Order as to 
Court fees a deposit may be required, shall, before the matter 
. or cause be proceeded with, present for the signature of the 
officer of the Court requiring the deposit, a certificate, duly 
stamped, for the amount of such deposit. Forms of certifi- 
cates provided by the Commissioners of Inland Revenue may 
be obtained at the Inland Revenue Office, Somerset House, 
or at such other places as the Commissioners may appoint 

(^.) When the fees and expenses are ascertained, the said OflScer of 
the Court shall endorse upon the said certificate the amount 
thereof. 
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(r.) If the amount is in excess of the deposit, the certificate, bearing 
an additional stamp equal to the excess, must be produced to 
the said Officer before he delivers his judgment or award, or 
gives his decision in the matter or cause. 

{d.) If the amount of the fees and expenses is less than the deposit, 
the holder of the certificate may obtain repayment of the 
difference upon presenting the certificate so endorsed at the 
Inland Revenue Office, Somerset House. 



The SCHEDULE above referred to.» 
Summonses, Writs, Commissions, and Warrants. 



Document to 
be Stamped. 



On sealing a writ of 
summons for com- 
mencement of an 
action. 

On sealing a concur- 
rent, renewed, or 
amended writ of 
summons for com- 
mencement of an 
action. 

On sealing a notice for 
service under Order 
16, rule iS.** 



On sealing a writ of 
mandamus or injunc- 
tion. 

On sealing a writ of 
subpoena not exceed- 
ing three persons. 

On sealing every 
other writ. 

On sealing a summons 
to originate proceed- 
ings in the Chancery 
Division. 



Writ of 
summons. 



Character of 

Stamp to be 

used. 



] 



Notice. 



Impressed 
or adhesive. 



Regulations and 
Observations. 



/■ 



Impressed 
or adhesive. 



Praecipe 
left at time 
of issuing 
writ. 



/ 
Summons. 



*^ 



Forms of writ with 
the impressed stamp 
will be sold at the 
Inland Revenue 
Office, and by law 
stationers. 



f 



Impressed. 



Impressed. 



Forms with the im- 
pressed stamp will be 
sold at the Inland 
Revenue Office and 
by law stationers. 

Praecipes with the im- 
pressed stamp will 
be sold at the In- 
land Revenue Office 
and by law station- 
ers. 

A form of summons 
will be sold at the 
Inland Revenue 
Office and by law 
stationers. 



* See also amending order, July 12, 1881,/^^/ p. 319. 
^ Now Order 16, r. 49. 
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On sealing a duplicate 
thereof. 

On sealing a copy of 
same for service. 

On sealing or issuing 
any other summons 
or warrant 

On sealing or issuing 
a commission to take 
oaths or affidavits in 
the Supreme Court. 



Every other commis- 
sion. 

On marking a copy of 
a petition of right for 
service. 



Document to 
be Stamped. 



Duplicate 
summons. 

Copy of 
summons. 

Summons. 



Commis- 
sion. 



Commis- 
sion. 



Character of 

Stamp to be 

used. 



Impressed. 

Impressed 
or adhesive. 

Impressed 
or adhesive. 

Impressed. 



Impressed. 



Copy of Impressed, 
petition. 



Regulations and 
Observations. 



Forms of commission 
with the impressed 
stamp will be sold 
at the Inland Re- 
venue Office. 

^The commission or 
the copy of petition 
to be written on im- 
pressed paper, or the 
document to be pro- 
duced at the Inland 
Revenue to be 
stamped. 






V 



Appearances. 

The fee payable on entering an appearance to be denoted by an 
impressed stamp on the form of memorandum as prescribed by the 
Appendix to the Supreme Court of Judicature Act, 1875, ^-^id where 
the appearance of more than one person is entered by the same 
memorandum, the fees for all persons beyond the first to be denoted 
by means of impressed or adhesive stamps. 

Forms of memorandum of appearance with the impressed stamp for 
one or more defendants will be sold at the Inland Revenue Office and 
by law stationers. 

Copies. 



For a copy of a written deposition 
of a witness to enable a party to 
print the same. 



Document to be 
Stamped. 



Copy. 



Character of Stamp 
to be used. 



Impressed or 
adhesive. 
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Document to be 
Stamped. 


Character of Stamp 
to be used. 


For examining a written or printed 
copy, and marking same as an 
office copy. 


Copy. 


Impressed or 
adhesive. 


For making a copy, and marking 
same as an office copy. 


Copy. 


Impressed or 
adhesive. 


For a copy in a foreign language. 


Copy. 


Impressed or 
adhesive. 


For a copy of a plan, map, section, 
drawing, photograph, or diagram. 


Praecipe or 
copy. 


Impressed or 
adhesive. 


For a printed copy of an order, not 
being an office or certified copy. 


Copy. 


Impressed or 
adhesive. 



Attendances. 

The fees payable under this heading to be denoted either by an 
impressed or adhesive stamp on the subpoena, notice, or other docu- 
ment requiring the attendance of the officer. 

If the officer's attendance be required beyond one day, the additional 
fee per diem after the first to be taken by means of a praecipe with the 
impressed stamp, filed in the department from which the officer is 
summoned. 

Oaths, &c. 



For taking an affidavit 
or an affirmation or 
attestation upon 

honour in lieu of an 
affidavit or a declara- 
tion, except for the 
purpose of receipt of 
dividends from the 
Paymaster - General 
on which no fee is 
payable 



Document to 
be Stamped. 



Affidavit or 
other docu- 
ment an- 
swering 
thereto. 



Character of 

Stamp to be 

used. 



Impressed 
or adhe- 



sive. 



Regulations and 
Observations. 
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Oaths, &c. 



And in addition there- 
to, for each exhibit 
therein referred to 
and required to be 
marked. 



Document to be Stamped, and 
Character of Stamp to be used. 



Stamp to be impressed or ad- 
hesive on exhibit if practi- 
cable, but if not, to be im- 
pressed on praecipe filed. 



Regulations a 
Observation 



Filing. 





Document to 


Character of 

Stamp to be 

used. 


Regulations and 




be Stamped. 


Observations. 


On filing a special case 


Special 


Impressed. 


Where practica 


or petition of right. 


case, pe- 




stamp to be 




tition of 




special case or p 




right, or 




tion of right, \ 




praecipe. 




in other rases 
praecipe filed. 


On filing an affidavit 


Document 


Impressed 




with exhibits (if any) 


filed. 


or adhe- 




annexed, submission 




sive. 




to arbitration, award, 








bill of sale, warrant 








of attorney, cognovit, 








bail satisfaction piece. 








and writ of execution 








with return. 








On filing a scheme 


Scheme. 


Impressed. 




pursuant to the 








statute 30 & 3 1 Vict. 








c. 127, or the Liqui- 








dation Act, 1868. 








On filing a caveat. 


Caveat. 


Impressed. 
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Certificates. 



For a certificate of 
appearance, or of a 
pleading, affidavit, 
proceeding having 
been entered, filed, 
or taken, or of the 
negative thereof. 



Korms of certificate 
with the impressed 
stamp will be sold at 
the Inland Revenue 
Office and by law 
stationers. 



Searches and Inspections. 
The fees on searches and inspections to be taken by means of, 
impressed stamps on a form which wiU be issued at the Inland Revenue 
Office, and sold there, and by law stationers. 

Examination of Wftn esses. 
The fees tinder this heading may still be denoted by means of 
adhesive stamps, which may be affixed either to the deposition or to 
the order or application paper for examination. 



be Stamped. 



Obsi 



'"or entering or setting 
down, or re-entering 
or re-setting down, 
an appeal to the 
Court of Appeal, or 
a cause for trial or 
hearing in any Court 
in London or Middle- 
sex, or at any As- 
sizes, including a de- 
murrer, special case, 
and petition of right, 
but not any other 
petition, nor a sum- 
mons adjourned from 
Chambers, 



In the Regis- 
try Office, 
Chancery 

provided 
for the 
purpose. 
At offices of 
Associates 

pleadings. 
At all other 
oflices of 
the High 
Court or 
Court of 
Appeal on 
prascipe. 



Impressed 



fForms with the im 
pressed stamp wil 
be sold at the In. 
land Revenue, 
and at the Regis- 
trar's Ofllice, 
Chancery Divi- 
sion, 



H 
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For certificate of an 
Associate of the re- 
sult of trial. 



Document to 
be Stamped. 



Certificate. 



Character of 

Stamp to be 

used. 



Regulations anc 
Observations. 



Impressed 
or adhe- 
sive. 



Judgments, Decrees, and Orders. 





Document to 


Character of 
stamp to be 
used. 


Regulations and 




be stamped. 


Observations. 


For drawing up and 


Judgment 


Stamp to be 




entering a judgment, 


or order. 


impressed 




or decree or decretal 




or adhesive 




order, whether on 




on the judg- 




the original hearing 




ment or 




of a cause or on 




order, ex- 




further consideration, 




cept at the 




including a cause 




Crown 




commenced by com- 




Office, 




mons at Chambers, 




where, as 




and an order on the 




far as prac- 




hearing of a special 




ticable, a 




case or petition, and 




praecipe, 




any order by the 




with the im- 




Court of Appeal. 




pressed 
stamp 
should be 
used. 




For drawing up and 


Order. 


Impressed 




entering any other 




or adhesive. 




order, whether made 








in Court or at Cham- 








bers. 








For copy of a plan, 


Copy. 


Impressed 


Where an adhes 


map, section, draw- 




or adhesive. 


stamp wo 


ing, photograph, or 






damage the cop) 


diagram required to 






praecipe with i 


accompany any order. 






impressed stai 
should be used. 
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Taking Accounts. 

^ The fees payable under this heading when taken on the accounts to 
be denoted by means of adhesive stamps affixed to the accounts or by 
impressed stamps on paper to be left at the office, but when taken on 
a certificate they may be denoted either by impressed or adhesive 
stamps. 

Taxation of Costs. 



Document to 
be stamped. 



Character of 

stamp to be 

used. 



Regulations and 
Observations. 



^ For taxing a bill of 
-»se* costs. 



For a certificate or 
allocatur of the re- 
sult, not being a 
judgment. 



Stamp to be adhesive on bill of costs, but 
where a certificate, allocatur, or praecipe is 
used, the fee to be denoted by impressed 
stamps. 



Certificate 
or allo- 
catur. 



Impressed. 



Petitions. 



For answeripg a peti- 
tion for hearing in 
Court, and setting 
down. 

For answering a non- 
attendable petition, 
not being a petition 
for an order of course. 

On a matter of course 
order on a petition 
of right 

On an order for a com- 
mission on a petition 
of right. 



Document to 
be stamped. 



Petition. 



Petition. 



Order. 



Order. 



Character of 

Stamp to be 

used. 



Impressed 
or adhe- 



sive. 



Impressed 
or adhe- 



sive. 



Impressed 
or adhe- 



sive. 



Impressed. 



Regulations and 
Observations. 
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Register of Judgments and Lis Pendens. 



For registering a judg- 
ment or lis pendens. 
For re-registering same. 
Yox a search. 



For a certificate of 
entry of satisfaction. 



For a certificate of a 
judgment for regis- 
tration in Ireland or 
Scotland under the 
Judgments Extension 
Act, 1868, including 
affidavit. 

On filing for registra- 
tion a certificate is- 
sued out of Courts 
of Dublin or Court 
of Session in Scot- 
land under the same 
Act. 

On every certificate of 
the entry of a satis- 
faction under the 
same Act. 



P or a search made in 
one or both of the 
registers of Irish and 
Scotch judgments. 



Document to 
be stamped. 



Memoran- 
dum of 
registry. 

General 
form of 
search 
praecipe. 

Certificate. 



Character of 
stamp to be 
used. 



\ 



Regulations anc 
Observations. 



] Impressed 



Certificate. 



f 



Forms with th( 
pressed stamp 
be sold at the 
of the registr 
Judgments. 



Impressed 
or adhe 
sive. 



Praecipe. 



Impressed. 



Forms of Prsec 
with the impre: 
stamp, will be : 
at the Inland 
venue Office, anc 
law stationers. 
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Miscellaneous. 





Document to 
be Stamped. 


Character of 

Stamp to be 

used. 


Regulations and 
Observations. 


On a report of a Pri- 
vate Bill in Parlia- 
ment. 


Report. 


Impressed. 


• 


On an allowance of 
bye-laws or table of 
fees. 


Allowance. 


Impressed. 




On a fiat of a Judge. 

* 


Fiat. 


Impressed 
or adhe- 
sive. 




On signing an adver- 
tisement 


Advertise- 
ment. 


Impressed. 




Upon a reference to a 
Master of the Queen's 
Bench Division, for 
the purpose of any 
investigation or in- 
quiry other than the 
taking of an account 
for which another 
fee is herein pro- 
vided. 


Certificate 
or other 
docu- 
ment 
used in 
giving 
the deci- 
sion. 


Impressed 
or adhe- 
sive. 




On taking acknow- 
ledgment of a deed 
by a married woman. 


Acknow- 
ledgujent. 


Impressed. 


Forms with the im- 
pressed stamp will 
be sold at the Inland 
Revenue Office. 


On taking a recogni- 
zance or bond. 


Recogni- 
zance. 


Impressed 
or adhe- 
sive. 




On taking bail, and 
taking same off the 
file and delivering. 


Bail piece. 


Impressed 
or adhe- 
sive. 
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On a commitment. 

On an application to 
produce J udges' notes. 

On appointment of 
Commissioners un- 
der glebe exchange. 

On examining and 
signing inrolments of 
decrees and orders. 

On admission or re- 
admission of a solici- 
tor. 

On a written request 
for information at the 
Chancery Pay Office. 

For preparing a power 
of attorney at the 
Chancery Pay Office. 

For transcript of an 
account in the books 
at the Chancery Pay 
Office. 

Any other proceeding, 
pleading, or docu- 
ment not hereinbe- 
fore specified. 



Document to 
be Stamped. 



Commit- 
ment. 

Applica- 
tion. 

Appoint- 
ment. 



Inrolment. 



Admission. 



Praecipe. 



Power. 



Transcript. 



Document 
or Prae- 
cipe. 



Character of 
Stamp to be 
used. 



Impressed 
oradhe- 
sive. 



Impressed. 



Impressed 
or adhe- 



sive. 



Impressed. 



\ 



/ 



Impressed 



Impressed 
or adhe- 



sive. 



Impressed 
or adhe- 



sive. 



Regulations anc 
Observations. 



Forms of adra 
with the impr 
stamp will be 
at the Inland 
venue Office. 



These are to b( 
pressed, if pr 
able, where not 
in the office. 



General Directions. 

In any case in which the use of impressed stamps is prescr 
paper or parchment on which the document requiring a stamp is t 
written may be stamped at the Inland Revenue Office, notwithstar 
that stamped forms are also provided by the Commissioners of Ir 
Revenue. 

The cancellation shall be effected in such manner as the Con 
sioners of Inland Revenue shall from time to time direct. 
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-^ Amending Order as to the Fees and Percentages which are 
ST required to be taken in the Supreme Court of Judica- 

ture BY MEANS OF Stamps. [12th July, 1881.] 

Whereas by section 26 of the Supreme Court of Judicature Act, 
1875, it is provided that the fees and percentages appointed to be taken 
in the High Court of Justice and in the Court of Appeal, and in any 
Court to be created by any Commission, and in any office which is 
connected with any of those Courts, or which any business connected 
with any of those Courts is conducted in, shall, except so far as may 
be otherwise directed, be taken by means of stamps ; and further that 
such stamps shall be impressed or adhesive, as the Treasury may from 
time to time direct ; and that the Treasury, with the concurrence of the 
Lord Chancellor, may from time to time make such rules as may seem 
fit for publishing the amount of the fees, and regulating the use of such 
- stamps, and particularly for prescribing the application thereof to docu- 
ments from time to time in use or required to be used for the purposes 
of such stamps and for ensuring the proper cancellation of such stamps, 
f ; and for keeping accounts of such stamps. 

^. And whereas by an Order made under the same section of the said 
\ Act on the 22nd April, 1876, it was provided that the stamps to be 
^^ used in the collection of certain of the fees therein mentioned should 
'^ be either impressed or adhesive. 

And whereas it is expedient to extend the use of impressed stamps 

and to make the use of them obligatory in the collection of certain fees. 

Now, we, the undersigned, being two of the Lords of Her Majesty's 

Treasury, do with the concurrence of the Lord Chancellor hereby give 

notice and order and direct : — 

I. That from and after the ist day of August, 1881, the stamps used 
for denoting the fees as described in the schedule hereto subjoined, 
shall, in so far as they are payable at the Royal Courts of Justice, be of 
the character, and be applied and otherwise dealt with as prescribed by 
such schedule. 

?: THE SCHEDULE above referred to. 

Summonses and Writs. 



On sealing a writ of 
summons for the 
commencement of 
an action. 



Document to 
be Stamped. 



Writ of 
summons. 



Character of 

Stamp to be 

used. 



Impressed 
only. 



Regulations and 
Observations. 



Forms with the im- 
pressed stamp are 
sold at the Inland 
Revenue Office, 

Royal Courts of 
Justice. 
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Document to 
be Stamped. 


Character of 

Stamp to be 

used. 


Regulations and 
Observations. 


On sealing a concur- 
rent, renewed, or 
amended writ of 
summons for the 
commencement of 
an action. 


Praecipe. 


Impressed 
only. 


Praecipes with the im- 
pressed stamp are 
sold at the Inland 
Revenue Oice,! 
Royal Courts ofl 
Justice. 1 



Appearances. 

The fee or fees payable on entering an appearance to be denoted bf 
an impressed stamp or stamps on the form of memorandum, as pit 
scribed by the Appendix to the Rules of the Supreme Court, April 
1880. 

Forms of memorandum of appearance, with the impressed stamp fal 
one or more defendants, are sold at the Inland Revenue Office, Roya!] 
Courts of Justice. 



Judgments, Decrees, or Orders. 



For drawing up and 
entering a judgment 
or decree or decretal 
order, whether on the 
original hearing of a 
cause or on further 
consideration, inclu- 
ding a cause com- 
menced by summons 
at Chambers and an 
order on the hearing 
of a special case or 
petition, and any or- 
der by the Court of 
Appeal. 



Document to 
be Stamped. 



Judgment 
or order. 



Character of Stamp to be 
used. 



Stamp to be im- 
pressed on the judg- 
ment or order ex- 
cept at the Crown 
Office, where ad- 
hesive stamps may 
for the present be 
also admitted, but 
as far as practicable 
a praecipe, with an 
impressed stamp 
should in all cases 
be used. 



R^Tilations 
and 
Observation 
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Petitions. 






Document to 
be Stamped. 


Character of 

Stamp to be 

used. 


Regulations and 
Observations. 


For answering a peti- 
tion for hearing in 


Petition. 


\ 




Court and setting 
down. 




• 




For answering a non- 
attendable petition 
not being a petition 
for an order of course. 


Petition. 


. Impressed 
' only. 




On a matter of course 


Order. 






order on a petition of 
right. 
On an order for a 


Order. 


1 
1 




commission on a 




1 

i 




petition of right. 




,/ 





Miscellaneous. 



On a fiat of a Judge. 

Upon a reference to a 
Master of the Su- 
preme Court of Judi- 
cature for the pur- 
pose of an investiga- 
tion or enquiry other 
than the taking of an 
account for which 
another fee is pro- 
vided 

On taking a recogni- 
zance or bond* 

On taking bail and 
taking same off file 
and delivering. 

On a commitment. 



Document to 
be Stamped. 



Fiat. 

Certificate 
or other 
document 
used in 
giving 
the deci- 
sion. 



Recogni- 
zance. 
Bail piece. 

Commit- 
ment. 



Character of 

Stamp to be 

used. 



Regulations and 
Observations. 



Impressed 
only. 
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^ . . \ Character of 

?^""°^^° Stamp to be 
l)c Stamped. ^^^^^^ 



On an application to 
produce Judge's 
notes. 

For transcript of an 
account in the books 
at the Chancery Pay 
Office, for each open- 
ing. 



Applica- 
tion. 

Trans- 
cript 



Regulations and 
Observations. 






Impressed 
only. 



We further order that, on and after the 2nd day of November, 1881, 
it shall, for the due protection of the Revenue, be obligatory on all 
Court Officials charged wich the duty of cancelling adhesive stamps, to 
see that all such stamps, although obliterated by a WTitten or printed 
cancellation, be afterwards cancelled by means of perforation. 

Signature of two of the Lords of the Treasury, 

Charles C. Cotes, 
Arthur D. Hayter. 



I concur in this Order, 
Selborne, C. 
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ORDER AS TO SUPREME COURT FEES, 1884. 

[January 19, 1884.] 

The Right Honourable Roundell, Earl of Selbome, Lord High 
Chancellor of Great Britain, by and with the advice and consent of 
the'undersigned Judges of the Supreme Court, and with the concurrence 
of the Lords Commissioners of Her Majesty's Treasury, doth hereby in 
pursuance and execution of the powers given by the Supreme Court of 
Judicature Act, 1875, ^^^ ^ other powers and authorities enabling 
him in this behalf, order and direct in manner following : — 

I. The fees and per-centages contained in the schedule hereto are 
fixed and appointed to be, and shall be taken in the High Court of 
Justice, and in the Court of Appeal, and in any court to be created 
by any commission, and in any office which is connected with any of 
those Courts, or in which any business connected with any of those 
Courts is conducted, and by any officer paid wholly or partly out of 
public moneys who is attached to any of those Courts, or the Supreme 
Court or any Judge of those Courts, or any of them. And the said 
fees and per-centages shall until otherwise determined by the Treasury 
be taken by stamps, in the same manner as heretofore, except those 
taken in the District Registries, which shall, until otherwise determined 
by the Treasury, be taken as the fees and per-centages are now taken. 

II. The provisions in this Order shall not apply to or affect any of 
the matters following (that is to say) : — 

The existing fees and per-centages in respect of any of the 
jurisdictions which are not, by the Supreme Court of Judica- 
ture Acts, 1873 ^"cl 1875, transferred to the High Court of 
Justice or the Court of Appeal ; 

The existing fees and per-centages in respect of any matters within 
the jurisdiction of the Court of Probate at the time of the 
passing of the Supreme Court of Judicature Act, 1875, other 
than Probate Actions, or in respect of any appeal in Bank- 
ruptcy ; 

The existing fees and per-centages in respect of any criminal 
proceedings, other than such proceedings on the Crown side 
of the Queen's Bench Division as the scale contained in the 
schedule hereto may be applicable to ; 

The existing fees and per-centages in respect of matters on the 
Revenue side of the Queen's Bench Division and proceed- 
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ings, and business in the office of the Queen's Remembm 

cer other than such matters, proceedings, and business as tii 

scale contained in the schedule hereto may be applicable to; 
The existing fees and percentages authorised to be taken by a 

sheriff, under sheriff, deputy sheriff, bailifT, or other officeri 

minister of a sheriff; 
The existing fees and per-ccntages directed to be taken or pi 

by any Act of Parliament, and in respect of which no fee 

per-centage is hereby provided ; 
The existing fees and per-centages which shall have become d 

or payable before this Order comes into operation. 

III. Save as otherwise provided by this Order all existing fees J 
per-centages which may be taken in any of the Courts whose jurisd 
tion is, by the Judicature Acts, 1873 ^^nd 1875, transferred to the Hi 
Court of Justice or Court of Appeal, or in any office which is 
nected with any of those Courts, or in which any business conned 
with any of those Courts is conducted, or by any officer paid wholly 
partly out of public moneys who is attached to any of those Courts, 
the Supreme Court, or any Judge of those Courts or any of th( 
shall be and are hereby abolished. 

IV. A folio is to comprise 72 words, every figure comprised ii 
column, or authorised to be used, being counted as one word. 

V. The provisions of Order 71 of the rules of the Supre 
Court, 1883, shall apply to this Order. 

VI. This Order shall come into operation on the 25th day 
January, 1884, and may be cited as "The Order as to Supre 
Court Fees, 1884." 



The SCHEDULE above referred to. 

An Order or Rule herein referred to by number shall mean 
Order or Rule so numbered in the rules of the Supreme Coi 
1883. 

Summonses, Writs, Notices, Commissions, and Warrants. 

£ '- 

1. On sealing a writ of summons for commencement of 

an action . . . . . • . . o 10 

2. On sealing a concurrent, renewed or amended writ of 

summons for commencement of an action . .02 

3. On sealing a notice for service under Order i6, 

rule 48 ....... .02 

4. On sealing a writ of mandamus . . . . .10 

5. On sealing a writ of subpoena for witnesses, not ex- 

ceeding three persons .05 
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6. On sealing a writ of execution, a subpoena pursuant to 

the Court of Probate Act, 1858, Section 23, and 

every other writ 050 

7. On sealing or issuing an originating summons under 

the Act 6 and 7 Vict. c. 73, for the taxation of a 
solicitor's bill of costs within twelve months after 
delivery, or delivery of a bill of costs by a solicitor, 
including the Order to be made thereon . . .0100 

8. On sealing any other originating summons . . .0100 

9. On amending same 050 

10. On sealing or issuing a summons for directions under 

Order 30 0100 

1 1. On sealing or issuing any other summons, or Taxing 

Master's Warrant 030 

1 2. On filing a notice to have a reference to an Admiralty 

Registrar placed in the list for hearing . . . o 10 o 

13. On a notice in Admiralty actions pursuant to Order 

67, rule 10 . . . . . . . . o 15 o 

14. On sealing or issuing a commission to take oaths or 

affidavits in the Supreme Court . . . .500 

15. On every other commission 100 

16. On marking a copy of a petition of right for service .050 

Appearances. 

1 7. On entering an appearance, for each person 

18. On amending same 

Copies. 

19. On a copy of a written deposition of a witness to en- 

able a party to print the same, for each folio . 

20. On examining a written or printed copy, and marking 

or sealing same as an office copy, for each folio 

21. On making a copy and marking same as an office 

copy, for each folio 

22. On a copy in a foreign language — the actual cost. 

23. On a copy of a plan, map, section, drawing, photo- 

graph, or diagram — the actual cost. 

24. On a printed copy of an order, not being an office or 

certified copy, for each folio 



Attendances. 

25. On an application, with or without a subpoena, for any 
officer to attend as a witness, or to produce records 
or documents to be given in evidence (in addition 



020 
020 



£^- 



I 
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to the reasonable expenses of the officer) for each 
day or part of a day he shall necessarily be absent 
from his office ..... 

The officer may require a deposit of stamps on 
account of any further fees, and a deposit of money 
on account of any further expenses which may prob- 
ably become payable beyond the amount paid for 
fees and expenses on the application, and the officer 
or his clerk taking such deposit shall thereupon make 
a memorandum thereof on the application. 

The officer may also require an undertaking in 
writing to pay any further fees and expenses which 
may become payable beyond the amounts so paid 
and deposited. 

Oaths, &c 

26. On taking an affidavit or an affirmation or attestation 

upon honour in lieu of an affidavit or a declaration, 
except for the purpose of receipt of dividends from 
the Paymaster-General, for each person making the 
same .•...•• . , 

27. And in addition thereto for each exhibit therein re- 

ferred to and required to be marked 



Filing. 

28. On filing a special case or petition of right . . . i c 

29. On filing, except in Admiralty actions, and unless 

otherwise provided, an affidavit, deposition, or set of 
depositions (including any exhibits annexed to any 
such affidavit or deposition), statement of claim in 
default of appearance, official and special referees' 
certificates, petition, preliminary act, submission to 
arbitration, award, warrant of attorney, cognovit, bail, 
satisfaction piece, bond, writ of execution with re- 
turn and power of attorney, and every other proceed- 
ing in a probate action, or in a divorce or other 
matrimonial cause or matter required by Act of 
Parliament, general order or order in the action cause 
or matter to be filed in the Principal Probate 
Registry . . . . . . . .02 

30. On filing a scheme pursuant to the Railway Companies' 

Act, 1867, or the Liquidation Act, 1868 . . .10 

31. On filing scripts in a probate action or on depositing, 

pursuant to an Order in any cause or matter, any 
documents for safe custody or production, if the 
number does not exceed five . , , . .05 
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32. If exceeding five . o 10 o 

^^, On a receipt for any document or documents to which 
the two last fees apply, when delivered out, or for 
any other document or documents when delivered 
out of the Principal Probate Registry . . .026 

34. On filing an affidavit and notice under Order 46, 

rule 4 . . . . . . . . . o 10 o 

35. On every minute in Admiralty actions pursuant to 

Order 66, rule 8, for every instrument or document 
to which the minute relates (other than an exhibit, or 
any instrument or document previously issued from 
the registry or the marshal's office), unless otherwise 
provided 050 

36. On filing a bill of sale and affidavit therewith where the 

consideration (including further advances) does not 

exceed ;^ioo 050 

37. Above ;^ioo and not exceeding ;^2oo . . . o 10 o 
^S, Above ;^2oo . . . . . . . .100 

39. On filing under the Bills of Sale Acts, 1878 and 1882, 

any other document to which the fees Nos. 36, 37, 

and 38 do not apply 0100 

40. On filing an affidavit of re-registration of a bill of 

sale or any such other document as in No. 39 
mentioned o 10 o 

41. On filing a fiat of satisfaction 050 



Certificates. 

42. On a certificate of appearance, or of a pleading, affi- 

davit, or proceeding having been entered, filed, or 
taken, or of the negative thereof, unless otherwise 
provided o 

43. Or if required for use in a foreign country . . .0 

44. Or if a certificate of proceedings pursuant to Order 61, 

rule 24 . . o 



Searches and Inspections. 

45. On an application to search for an appearance or an 

affidavit, and inspecting the same .... 

46. On an application to search an index, and inspect a 

pleading, judgment, decree, order or other record, 
unless otherwise expressly provided for by any Act of 
Parliament or this Order, and to inspect scripts filed 
or documents deposited pursuant to aa Order for 
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safe custody or production, for each hour or part of 

an hour occupied . . . . . . .02 

47. Not exceeding on one day . . . . . 10 

Examination of Witnesses. 

48. On every memorandum of appointment for an ex- 

amination to be taken before an examiner of the 
Court ...... . . .05 

49. On every witness sworn and examined by an officer of 

the Court in his office, unless otherwise provided, 
including oath, for each hour or part of an hour . o 10 

50. On an examination of witnesses by any such officer 

away from the office (in addition to reasonable tra- 
velling and other expenses), per day . , .30 

51. The officer may require a deposit of stamps on account 

of fees and a deposit of money on account of ex- 
penses, which may probably become payable beyond 
any amount paid for fees and expenses upon the 
examination, and the officer, or his clerk, taking such 
deposit shall thereupon make a memorandum thereof 
and deliver the same to the party making the 
deposit. 

The officer may also require an undertaking, in 
writing, to pay any further fees and expenses which 
may become payable beyond the amount so paid and 
deposited. 

Hearing. 

52. On entering or setting down, or re-entering or re- 

setting down an appeal to the Court of Appeal, or a 
cause or matter for trial or hearing in any Court in 
London or Middlesex or at any assizes, including 
hearing on further consideration where no such fee 
was paid on the original hearing, whether on sum- 
mons adjourned from chambers or otherwise, and 
including special case, a petition in a Divorce or 
Matrimonial cause or matter by which a proceeding 
is commenced, and petition of right, but not any 
other petition, nor any other summons adjourned 
from chambers .20 

53. On entering directions of the Judge at a trial pursuant 

to Order 36, rules 41 and 42, and certifying same 
when required .10 

54. On writing for the attendance of Trinity masters or 

other assessors on the hearing of an Admiralty 
action . . . . . . . . . o 10 
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55. On answering and setting down for hearing in Court 

a petition by which any proceeding is commenced, 

unless otherwise provided . . . . .100 

56. Any other petition . . . . . . . o 10 o 



Judgment, Decrees, and Orders. 

On drawing up and entering judgments, decrees, 
and orders — 

57. If made in Court on the original hearing or hear- 

ing on further consideration of a cause, or on the 
hearing of a special case or petition, or on any applica- 
tion to the Court of Appeal, unless otherwise pro- 
vided 100 

Where in a Divorce or Matrimonial cause or 
matter a decree nisi is made, and afterwards a decree 
absolute, no fee shall be payable on the decree 
absolute. 

58. If a judgment without hearing in Court, or a final 

order in a Probate action made by a Registrar, or 
if an order made in a Probate action or in a Divorce 
or matrimonial cause or matter on a motion, includ- 
ing filing the case, or application on which the order 
is made . . . . . . . .oioo 

59. If made on the hearing of an originating summons, 

unless otherwise provided . . . . .0100 

60. If made at chambers in the Chancery Division on the 

hearing of a cause or matter on further consideration o 10 o 

61. If made under Order 15, Order 32, rule 6, or Order 

33, rule 2 o 10 o 

62. If made on any application by Order 55, rule 2, di- 

rected to be disposed of in chambers comprised in 
sections (i), (2), (3), (5), (6), (7), or (10) of the said 
rule, exclusive of those comprised in section (12) of 

the same rule 0100 

(i2i* If an order of course on a petition of right . . o 10 o 

64. If an order for a commission on a petition of right .100 

65. If an order of course under the Act 6 and 7 Vict. 

c. 73, to tax a solicitor's bill of costs within 12 
months after delivery, or for delivery of a bill of 
costs by a solicitor where fee No. 7 is not applic- 
able o 10 o 

6(i, On any other order, including an agreement filed 
pursuant to Order 52, rule 23, in Admiralty actions, 
and filing same 050 

67. On signing a note or memorandum of an order pur- 
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suant to Order 52, rule 14, when required for pro- 
duction, where no order is drawn up . . .03 

68. On a memorandum to enter an order nunc pro tunc . 05 

On Proceedings in the Chancery Division, at the 
Judges* Chambers, or before a Taxing Master 
OR District Registrar. 

69. On the sale or mortgage of any land or hereditaments 

pursuant to any order directing a sale or mortgage 
with the approbation of the Judge made in any 
cause or matter for the purpose of raising money to 
be dealt with by the Court in such cause or matter 
for every ;^ioo or fraction of jQioo of the amount 
raised ....... . .02 

70. On the Approval of the purchase of any land or 

hereditaments, or of the title to any land or heredita- 
ments, to be purchased pursuant to any order in any 
cause or matter with money under the control of the 
Court in such cause or matter for every jQioo or 
fraction of ;^ioo of the amount of the purchase 
money ....... . .02 

71. On proceedings pursuant to an order in any cause or 

matter where the amount of the outstanding or un- 
disposed of estate of a deceased person or of the 
estate subject to any trust or partnership shall be as- 
certained for the purpose of being dealt with in such 
cause or matter without deducting any payment to 
creditors or parties interested after the commence- 
ment of the cause or matter, for every ;^ioo, or 
portion of ;^ 100, of the amount or value thereof . o i 

7 2. On taking an account of moneys received by an ex- 
ecutor, administrator, trustee, agent, solicitor, mort- 
gagee, co-tenant, partner, receiver, guardian, con- 
signee, bailee, manager, provisional, official, or other 
liquidator, sequestrator, or execution creditor, or 
other person liable to account for every ;^ioo, or 
fraction of ;^ioo of the amount found to have been 
received without deducting any payment . .01 

73. On taking an account of the debts or ascertaining the 
amount of any debt due from a deceased person or 
from any company in any cause or matter when any 
creditor shall be required to prove his debt other- 
wise than by production of his security, for every 
;^ioo or fraction of ;^ioo of the amount found to 
be due to such creditor, or if more than one, of the 
aggregate amount found to be due to all such credi- 
tors . . . . . . . . . o I c 
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74. And in any such case, if after evidence adduced by 

the creditor his claim shall be disallowed, on each 

such claim . . . . . . . . o 10 o 

75. On taking an account of or ascertaining the amount due 

in respect of the debentures or bonds of a joint stock 
or other company, for every ;^ioo or fraction of 
;^ 1 00 of the aggregate amount found to be due .020 

76. On an enquiry to ascertain the heir and next of kin, 

or the heir or the next of kin of any one or more 
than one deceased person whose estate is being ad- 
ministered in any cause or matter or in respect of 
whose estate an application is made under Order 55, 
rule 3, and on any such enquiry at chambers upon 
an application under the Act 10 and 11 Vict, 
c. 96 (the Trustee Relief Act), or the Lands Clauses 
Consolidation Act, 1845, or any other Act whereby 
the purchase money of any property sold is directed 

to be paid into Court 100 

7 7. On settling a list of shareholders entitled to a return, 
where there is any money to be returned, or a list 
of contributories, for every person settled on either 
such list not exceeding 2,000 020 

78. On settling under the 13th section of the Companies 

Act, 1867, the list of the creditors of a limited com- 
pany which proposes to reduce its capital . .500 

79. On settling a scheme pursuant to the Railway Com- 

panies Act, 1867, or the Liquidation Act, 1868 .500 

80. On settling a scheme for the management of a charity 200 

81. On a certificate of a chief clerk, taxing master, or 

district registrar of the result of any proceeding or 
taxation of costs before him, including one or any 
number of matters. . . . . . o 10 o 

The amount on which the fee No. 69 is payable shall not include 
the amount which may be payable out of the money raised to any 
mortgagee or other person entitled to any charge, estate, or interest on 
or in the property sold, when such mortgagee or other person is not in 
respect of his mortgage, charge, estate, or interest a party to the cause 
or matter in which the order is made, or bound by the proceedings, 
although he may consent to or concur in the sale. 

The amount on which the fee No. 71 is payable shall not include 
any outstanding debts believed to be bad or irrecoverable, nor any 
property the value of which is undefined or uncertain, nor any property 
to which the fee No. 69 is applicable, nor any money on which the fee 
No. 72 shall be payable in the same cause or matter. 

The amount on which either of the fees Nos. 70 and 72 is payable 
shall not include any sum of money or any money arising from the sale 
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of any property upon which either of the fees Nos. 69 and 71 shall 1 
have been previously paid. 

The value of any stocks, funds, debentures, securities, shares, or 
other property, the price of which is quoted in the London Daily 
Stock and Share list, published by the authority of the Committee of 
the Stock Exchange, to which the fee No. 7 1 is applicable, shall be the 
closing price quoted in such published list on the day previous to the 
fixing the amount of such fee. 

When the fee No. 72 shall be applicable to any money received 
which shall be invested or deposited in a bank, and again be received 
from such investment or deposit, or shall be paid by one person 
accounting to any other person accounting in the same cause or matter 
or in any other similar case, the fee shall not be payable twice on the 
same money in the same cause or matter. 

When a fee shall be payable on the money raised by the sale of 
property, and the same property shall be resold, in the same cause or 
matter, the fee payable on the first sale shall be deducted from the fee 
payable on the second sale. 

The amounts for or in respect of which the following fees are payable 
shall be limited to ;^2oo,ooo in the following cases — {a) the amount 
raised at any time or times in the same cause or matter in the cases to 
which the fee No. 69 is applicable ; (b) the amount of purchase money 
to be invested pursuant to any one Order in the cases to which the fee 
No. 70 is applicable ; (c) the amount in the same cause or matter of 
the value of the outstanding or undisposed of estate whenever ascer- 
tained in the cases to which the fee No. 7 1 is applicable ; (d) the 
amount at any time or times in the same cause or matter found to have 
been received by any executor, administrator, or tmstee in the cases to 
which the fee No. 72 is applicable, except in the case of a trustee 
directed to account periodically, and in that case, and in all other cases 
to which the fee No. 7 2 is applicable, the amount found to be due by 
any one certificate or on any one account ; (e) the amount at any time 
or times in the same cause or matter found to be due to a creditor or 
creditors in the cases to which the fee No. 73 is applicable ; (/") the 
amount found to be due in respect of debentures or bonds in the cases 
to which the fee No. 75 is applicable. 

The fees Nos. 69 to 80 inclusive shall become due and payable by 
the party conducting the proceedings to which they apply as part 
of his costs of such proceedings, and be allowed as follows or other- 
wise as the Court or a Judge shall direct ; that is to say, the fee No. 71 
shall become due and payable upon making the certificate or order by 
which the outstanding or undisposed of estate is ascertained or as to 
any part thereof the value of which is at that time undefined or un- 
certain, and which during the further proceedings in the cause or 
matter shall be realised or the value of which shall be ascertained 
upon any order or certificate made when or after the same shall be 
so realised or the value thereof ascertained. The fee No. 72 on 
taking the account of a receiver, guardian, consignee, bailee, 
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manager, liquidator, sequestrator, or execution creditor, or a trustee 
directed to pass his accounts periodically shall, upon payment, be 
allowed in the account unless otherwise ordered by the Court or a 
Judge. The fee No. 72 in the other cases to which it applies, and 
the fees Nos. 69, 70, and, 73 to 80 inclusive, shall become due and 
payable by the party conducting the proceeding, on making the 
certificate or order on the result of the sale, purchase, account, 
inquiry, or other proceeding to which the fee is applicable ; but if the 
Court or a Judge shall be of opinion that the costs of the party liable 
to the payment of any such fees will become payable out of any 
funds or moneys in Court, or to be brought into Court, the Court or 
Judge may suspend the payment of any such fees until such funds or 
moneys are dealt with, or for such other time as may be thought fit, 
ill which case the amount payable shall be stated in the certificate or 
order upon which the same are payable, or in some subsequent certifi- 
cate or order, and where such fees have not been paid, and the costs 
are directed to be paid out of money in Court or out of the proceeds 
of securities in Court, the Taxing Master shall certify the amount of 
fees payable in respect of such proceedings, and the Paymaster shall, 
if so provided by the rules under the Supreme Court of Judicature 
(Funds, &c.) Act, 1883, carry over the amount so certified to be pay- 
able from the account to which such moneys or proceeds are placed to 
a separate account in the books of the Pay Office for fees on proceed- 
ings or otherwise as shall be provided by such Rules, and the amount 
shall from time to time, as the Treasury may direct, be paid to the 
account of Her Majesty's Exchequer. 



On Proceedings in the Queen's Bench and Probate, Divorce, 
AND Admiralty Divisions, except in Admiralty actions 
before a Master, Registrar, or District Registrar. 

82. The fee No. 72 on taking accounts applicable to J[^ s, d, 
proceedings in the Chancery Division upon similar 
proceedings in these divisions — 

^2i' On every other reference, investigation, or inquiry, in- 
cluding examination of witnesses, if any, for every 
hour or part of an hour the officer is occupied .0 10 o 



On Proceedings in thl Probate, Divorce, and Admiralty 
Divisions in Admiralty Actions on References before a 
Registrar or District Registrar. 

84. On any reference to the Registrar, including ex- f From 

amination of witnesses, if any, having regard to the J 5 5 o 

nature and importance of the accounts and other matters, 1 to 

and to the time occupied L15150 



to 
15 IS 
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86. In cases of great intricacy, or very large amount occu- 

pying more than two full days, larger fees may be 
taken, not exceeding five guineas additional per day 
to the Registrar and for each merchant, for every day 
beyond fwo full days. 

87. In cases where the accounts to be investigated do /" From 

not exceed ;£^5oo, and where the time occupied is J 11 
short, fees may be taken for the Registrar and each j to 

merchant of . . . . . . . v 4 4 

Proceedings before an Official Referee. 

88. On every reference .50 

89. And for every hour or part of an hour he is occupied 

beyond two full days . . . . . . o 10 

90. On every sitting elsewhere than in London or Mid- 

dlesex a further fee for every night the Official Referee 

shall be absent from London . . . . .111 

91. And for his clerk . o 15 

The fees Nos. 82 to 91 inclusive shall become due and payable! 
the party conducting the proceedings on the report of the result of t 
reference or otherwise as hereinafter provided where no such report 
made. 

The above-mentioned fees Nos. 69 to 80 and 82 to 91 inclusive sh 
be due and payable, when no certificate, report, or order is made 
the party conducting the proceedings on the completion of such pi 
ceedings, or if not completed, a due proportion shall be payable on 
much of the proceedings as shall have taken place, the amount to 
fixed by the officer. 

In these cases the fees shall be paid by stamps impressed upon 
affixed to a memorandum stating on what account such fees are paid 

A deposit of stamps on account of the fees applicable to any pi 
ceeding may be required before such proceeding is commenced, or 
any time during the course thereof, and in Admiralty actions wh 
Order 56, rule 4, applies, such stamps shall be affixed as thett 
provided, and in all other cases a memorandum of the amount def 
sited shall be delivered to the party making the deposit. 

In the Admiralty Marshal's Office. 

92. On the execution of a warrant . . . . .20 

93. On the execution of an attachment, for every person 

attached ....... . .10 
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94. On the execution of any decree, order, commission, or 

other instrument under Order 67 . . . .100 

95. On attending, appointing, and swearing appraisers .100 

96. On deUvering up a ship or goods to a purchaser agree- 

able to the inventory 100 

97. On attending the delivery of cargo, or sale or removal 

of a ship or goods, per day . . . . .200 

98. On retaining possession of a ship with or without cargo, 

or of a ship's cargo without a ship, to include the 

cost of a ship keeper, if required, per day . .050 

99. On a report as to the insufficiency of sureties . .0100 

100. If the Marshal or any of his substitutes is required to 

go a greater distance than five miles from his office to 
perform any of the above duties, he shall be entitled 
to his reasonable expenses for travelling, board, and 
maintenance, in addition to the above fees. 

1 01. On the sale of any vessel or goods sold pursuant to a 

Decree or Order of the Court, for every ;^5o or frac- 
tion of ;^5o realised o 10 o 



Taxation of Costs. 

102. On taxing a bill of costs where the amount allowed 

does not exceed jQ^ 

103. Where the amount exceeds ;^4, for every jQ2 allowed 

or a fraction thereof 

These fees, unless otherwise provided, shall be taken on 
signing the certificate or on the allowance of the bill of 
costs as taxed; but the fees shall be due and payable, if 
no certificate or allocatur is required, on the amount of 
the bill as taxed, or on the amount of such part thereof 
as may be taxed, and the solicitor or party suing in 
person shall in such case cause ihe proper stamps (the 
amount thereof to be fixed by the officer) to be im- 
pressed on or affixed to the bill of costs. 

The taxing officer may require a deposit of stamps on account 
of fees before taxation not exceeding the fees on the 
full amount of the costs as submitted for taxation, and 
the officer or his clerk on taking such deposit shall 
make a memorandum thereof on the bill of costs. 

Order 5, rule 58, of the Chancery Funds Consolidated 
Rules, 1874, shall continue to be acted upon in cases to 
which it is applicable. 
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On Proceedings in the Pay Office of the Supreme Court. 

£ ^^ ^ 

104. On a certificate of the amount and description of any 

money, funds, or securities, including the request 
therefor .01 

105. On a transcript of an account for each opening . .02 

106. On a request to the Paymaster, Bank of England, or a 

Registrar of the Probate, Divorce, and Admiralty 
Division (unless otherwise provided), for any of the 
following purposes : — paying, lodging, transferring or 
depositing money, funds, or securities in Court without 
an order, or money in addition to the amount directed 
by an order to be paid in ; paying out of Court any 
money without an order or a certificate of a taxing 
officer, information in writing in respect of any 
money, funds, or securities, or any transaction in the 
Pay Office .01 

107. On a request for information respecting any money, 

funds, or securities to the credit of any cause or 
matter contained in any list prepared by the Pay- 
master of causes and matters to the credit of which 
any money, funds, or securities have not been dealt 
with during fifteen years .... . .02 

108. On an affidavit for the purpose of paying, transferring, 

or depositing any money, funds, or securities in 
Court, pursuant to the Statute 10 & 11 Vict, c, 96 . 01 

109. On preparing a Power of Attorney . . . .03 



Register of Judgments and Lis Pendens. 

no. On registering a judgment or lis pendens, although 

more than one name may have to be registered , o 2 

111. On re registering same .... . .01 

112. On a search for each name ... . .01 

113. On a certificate of entry of satisfaction . . .01 

114. On a request for a search and Certificate pursuant to 

Order 61, rule 23 .05 

115. If more than one name included in the same request, 

for each additional name . . . . .02 

116. On a duplicate certificate, if not more than three 

folios ....... . .01 

117. For every additional folio . . . . . .00 

118. On every continuation search, if requested within 14 

days of any former search (the result to be endorsed 

on such certificate) . . . . . .01 
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119. On certificate of a judgment for registration in Ire- 

land or Scotland under the Judgments Extension 

Act, 1868, including affidavit . . . . .020 

120. On filing for registration a certificate issued out of the 

Courts of Dublin or Court of Session in Scotland 
under the last-mentioned Act, although more than 
one name may have to be registered under the same 
Act . . . . . . . . .'07^ 

121. On eveiy certificate of the entry of a satisfaction under 

the last-mentioned Act 010 

122. On a search made in one or both of the registers of 

Irish and Scotch judgments for each name . .010 



Miscellaneous. 

1 23. On a report of a Private Bill in Parliament . .500 

1 24. On an allowance of bye-laws or table of fees . .100 

125. On a fiat of a Judge 050 

126. On signing, settling, or approving an advertisement . o 10 o 

127. On taking the acknowledgment of a deed by a married 

woman .100 

128. On an appointment of a receiver in a probate action .100 

129. On taking a recognizance or bond, whether one or more 
. than one recognizor or obligor, and whether entered 

into by all at one time or not 0100 

130. On assignment of a bond 050 

131. On taking bail, and taking same off the file and 

delivering .020 

132. On a commitment 050 

1 33* On an application to produce Judge's notes . .050 

134. On appointment of commissioners under glebe ex- 

change 100 

135. On vacating a recognizance o 10 o 

136. On a citation 050 

J 3 7. On the admission or re-admission of a solicitor . .500 

138. On filing a claim in the Admiralty Registry for repay- 

ment of the excess of wages paid to a substitute 
hired in the place of a volunteer into the Royal 
Navy, including copy sent to the Admiralty . . o 10 o 

139. On the opinion of the Admiralty Registrar objecting 

to the claim o 10 o 

140. On a certificate of the Admiralty Registrar ordering 

payment of amount due, including the copy to be 
sent to the Accountant-General of the Navy . . o 10 o 
141 On registering in the Admiralty Registry a power of 
attorney for a Queen's Ship generally, and a copy 
thereof for the Accountant-General of the Navy , i 10 o 

z 
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142. On registering same specially . . . . . 10 c 

143. On taking accounts by the Admiralty Registrar in 

Naval Prize Matters . . . . . .05c 

144. On Admiralty Registrar writing letters in regard to 

Naval Prize Matters . . . . . . 10 c 

145. On every £$0, or fraction of £s^y P^^d out of the 

Admiralty Registry in any action, or to the Naval 

Prize Account . . . . . . .05c 

No fee is payable on the transfer of money from the Admiralt] 
Registry to the Naval Prize Account 

Selborne, C. 

Coleridge, CJ. 

W. B. Brett, M.R. 

James Hannen, President P.D.A.Dki 

We concur in the above Order, 

C. C. Cotes, 

H. J. Gladstone, 

Lords Commissioners of Her Majesty^ s Treasury, 
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NOTICE.— QUEEN'S BENCH DIVISION.' 



FIXED COSTS IN CASES OF JUDGMENT BY DEFAULT. 

COURT FEES. 

The Fees payable in these Cases having been increased by the " Order 
as to Supreme Court Fees, 1884," the Masters direct that the allow- 
ance for Costs of Judgment be increased accordingly in all Cases where 
such additional Fees have been paid. The amount of Costs therefore 
will be as follows : — 

£ J. d. 

In Cases for a sum exceeding ;^5o on specially indorsed 

Writs issued on or after 25th January, 1884, in 

Country and Agency Cases, and in Cases where 

Service effected more than five miles from General 

Post Office, St. Martin's-le-Grand . . .560 

Town Cases 4 14 o 

And in addition for each extra Service . . .060 

The above Allowances to include all mileage. 

And in Cases where Writs are indorsed for a liquidated claim, but 
not specially, and in Cases in which the sum recovered amounts to ;^2o 
and upwards and does not exceed £^0^ as follows : — 

£ J. d. 
In Country and Agency Cases, or where Service effected 
more than five miles from the General Post Office, 

St. Martin's-le-Grand 4 12 o 

Town Cases . , . . . . . .400 

And in addition for each extra Service . . .060 

The above Allo7vances to include all mileage. 
In Cases under ;^2o, no Costs, unless Order fqr Costs. 

By Order of the Masters. 
2,\st January^ 1884. 

■ This scale supersedes the scale given ante pp. 1 12, 302. 
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Abatement — 

plea in, abolished, 82 

Abide Event — 

costs to, see tit. Award, Event 

Abstracts of Title— 

costs of, when allowed on taxation, 

201 
allowance for examination of, in 

cause or matter, 288 

Account — 

taxation of bill of costs forming 
part of, 168 

Action — 

costs of, where brought in wrong 
form, 121 

when brought or defended by 
solicitor without authority, 191 

matters arising pending, may be 
pleaded, 100, loi 

on bill of costs, 235 et seq. 
See tit. Agreement by Solici- 
tor, Bill of Costs. 

pajrment into court, where actions 
consolidated, 65 

costs of, on payment of claim and 
costs, where several actions by 
underwriters consolidated, ad- 
denda 

form of order to dismiss, for want 
of prosecution, 268 

Adjournment — 

service of notice of, not to be 
allowed where any appointment 
is or ought to be adjourned, 224, 
280 

Administrator — 

See tit. Executor and Adminis- 
trator. 



Admission of Facts — 

effect of, 136 

costs of proving facts not admitted 

after notice, 136 
costs where facts improperly denied 

or not admitted, 136 

Admit — 

notice to, allowance for preparing, 
224, 280 

Affidavit — 

notice to produce documents re- 
ferred to in, 137. 
costs of office copy, if discovery 
not allowed, 139 
unnecessary prolixity in title of, 

disallowed, 192, 226 
setting forth unnecessary matters 
of hearsay and other matters, 
disallowed, 192, 226 
when containing scandalous 
matters, 192 
to be drawn up in first person, 192 
divided into paragraphs, con- 
secutively numbered, 192 
written or printed bookwise, 192 
costs of, when substantially depart- 
ing from form, 192 
to be stamped, 193 
to state by whom filed, 204 
office copy of, when it may be 
used, 193 
not necessary when original may 

be used, 193, 204 
folios to be numbered consecu- 
tively, 204 
allowance for drawing, includes 
copy, 193 
where several deponents to be 

sworn, 193 
for agent where deponent lives 
at distance, 193 
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Affidavit {continued)— 

discretion of master as to making 
special allowances, 193 

costs where party or solicitor refuse 
to furnish copy of, 193 

party producing deponent for cross- 
examination not entitled to ex- 
penses in first instance, 194 
effect of non-production of de- 
ponent for cross-examination, 
194 

fees on taking, filing, &c., 312, 326, 

327 

Affidavit of Increase— 

to be given in all cases where 

notice to tax necessary, 174 
service of copy of, 174, 176 
what must be sworn to, in, 176 
materiality of witnesses to be sworn 

to, in, 176 
effect of want of, on allowances to 

witnesses formerly, 176 
costs of pleadings and office fees of 
proceedings down to trial, need 
not be sworn to, in, 177 

Agent — 

allowance to, for letters and corre- 
spondence in agency causes or 
matters, 222, 288, 289 
for service of notices, 223 

expenses of unnecessary service of 
notices upon country solicitor, 
instead of upon agent, disallowed, 
224 

lien of, for costs, to what it ex- 
tends, 232 

taxation of agent's bill of costs, 
241 

Agreement by Solicitor— 
for lump sum for services, 239 
must be in w^riting signed by both 

parties, 239 
to charge nothing if action lost, 

and if won to take nothing from 

client for costs out pocket, need 

not be in writing, 239 
amount payable under, not to be 

paid until examined and allowed 

by master, 239 
may be cancelled, if unreasonable, 

and costs taxed in ordinary way, 

239 
must not affect rights of third 

party, 239 
excludes further claims, 240 
no action to be brought on, where 

work done, 240 



Agreement by Solicitor {contin 

secus where client refuses to ; 
work to be done, 240 
may be re-opened after payi 

under special circumstances, 
solicitor may take security 

client for future fees, chr 

&c., to be taxed, 240 

Allocatur — 

in nature of award betweer 

parties, 1 78 
the property of the perso 

whose favour made, 178 
conclusive as to amount of 

178, r8o 
interest on costs runs from da 

?79 
objection to taxation may be 

before signing of, 1 79 
reconsideration of taxation 

master before signing, 179 
taxation cannot be reviewe 

Judge before master has si 

180 
total amount of costs to be : 

in, when costs to be paid ( 

fund in Court, 169 
where bill of costs referre 

master, is conclusive a 

amount, 239 
form of, 290 

Amendment — 

of indorsements or pleading 

terms, 127 
time within which, to be mai 

plain tifif or defendant, 127 
costs of, 127 

allowed or disallowed on ten 

to costs, 127 
at trial, 128 
general power of Court or Juc 

amend on terms, 128 
lump sum may be awarded ir 

of costs, 128 
unnecessary, of pleadings, cos 

128 
costs of, where costs paid 

plaintiff or by defendant, 12: 
clerical mistakes, 128 
terms on which, generally alio 

129, 94 
what costs allowed on taxa 

129 
period during which ordei 

amend in force, 129 
costs of, at trial, not allowed w 

party not misled by pleadi 

129 
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Amendment {continued)— 

power of Judge at chambers to fix 

amount of costs of application 

for, 132 
scale of allowance for, 205, 284 

Amends — 

tender of, see tit. Tender. 

Antiquary — 

expenses of, for searches and 
translations of ancient documents 
allowed, 218 

allowance to, depends on whether 
expenses reasonably incurred, 218 

Appeal — 

none as to costs only, without 
leave, 6 
in interpleader, 7 

lies from order imposing condition 
of payment of costs, 6 
on a question of principle, 7 
to Judge from order of Master or 
District Registrar as to costs, 8 

to House of Lords, staying pay- 
ment of costs pending, 161 

Appeal, Court of — 

jurisdiction of, over costs of appeal, 

158 
successful appellant generally gets 

costs of appeal, 158 
effect of reversal of judgment by, 

on costs in Court below, 158 
no power to alter order, when made, 

as to interlocutory costs, 158 
costs given by, taxable at once, 

158, 161 

where Court divided in opinion, 

158 

where there is appeal and cross 
appeal, 158 
notice of cross appeal, when neces- 
sary, 159 
costs of printed evidence for pur- 
poses of appeal, 159 
interest allowed on judgment where 
execution delayed by appeal, 159 
respondent to make substantive 
motion for costs where appeal not 
entered pursuant to notice, 159 
security for costs, to be given under 
special circumstances, 159 
application for, to be made with- 
out unreasonable delay, 160 
how to be made, 161 
how to be given, 161 
order for, to be complied with 
within reasonable time, 161 



Appeal, Court of {continued)— 

payment of costs not generally 

stayed pending appeal to House 

of Lords, i6i 
fee payable on entering appeal to, 

328 

Appearance, see tit. Default of Ap- 
pearance. 

fees payable on entering, 325 
on amending same, 325 
on application to search for, 327 

Appointment to tax — 

one only necessary, 175 

party who has conduct of order 
obtains, 175 

what attendance sufficient on, 175 

nominal allowance where party fails 
to attend taxation after peremp- 
tory appointment, 175 

Apportionment of Costs of Issues, 
see tit. Issues. 

discretion of Master as to, 164 

costs of several issues respectively 
in law and fact follow event, 92, 
163 

party for whom final judgment 
entered entitled to costs of the 
cause, 163 

costs of issues to which successful 
party entitled, 163, 165, 200 
where party unsuccessful, 163 
where plaintiff nonsuited, 165 
where there is claim and counter- 
claim, 165 
where there are several defen- 
dants, 166 
where defendants defend by sepa- 
rate solicitors, 166 

principle on which costs of several 
items of claim taxed, 164 

issues to be construed distribu- 
tively, 164 

defendant may tax costs of issues 
found in his favour though plain- 
tiff deprived of costs, 165 

where name of one of several de- 
fendants struck out at trial, 166 

payment of costs where there are 
several defendants, 167 
when ordered to be paid to a 
particular defendant, 167 
where issues found different ways, 
200 

Arbitration, see tit. Award. 
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Arrest of Defendant — 

costs of, under Debtors* Act, see tit. 
Debtors Act. * 

Assessment — 

of damages, on jud3;ment by default, 

no. III 

form of judgment after, 262 

Attachment — 

of debts, see tit. Garnishee 
Orders. 

for non-payment of costs of dis- 
continuance, 103 

Attendance of Masters, see tit. 
Masters — 

for purposes of taxation, at Central 
office, 169 

Attendance of Solicitor — 

At trial or on reference, 
allowance in discretion of master, 

194 
where trial or reference in town, 

194 

not in town, 194 
allowance where attendance on 

more than one trial at same time 

and place, 194 
attendance of town solicitor at 

assizes, if necessary, allowed, 195 
costs of country solicitor attending 

trial in town, in the discretion of 

the master, 195 
solicitor attending as solicitor and 

witness, only allowed in one cha- 
racter, 195 
solicitor, if party to an action, allowed 

usual costs, 195 
allowance of solicitor and clerk to 

conduct trial, the solicitor being a 

witness, 195 
solicitor justified in attending on 

commission day at the assizes, 

personal liability of solicitor for 
costs occasioned by non-attend- 
ance at trial, 196 
At Judges' Chambers — 
ordinary allowances for, 196 
special allowances for, 196 
power of Judge to order costs of 
non-attendance, to be paid by 
party or solicitor personally, 197 
allowances provided by the scale 
for, 285 



Award — 

modes of referring cause or ma 

in dispute, 50 
reference under Judicature . 

1873. 5^ 

under the C. L. P. Act. 1854 
order of reference silent as to c( 

effect of, 5 1 
certificate under County Co 

Act, 1867, s. 5, to be giver 

award, 51 
power of arbitrator over costs g< 

rally, 51 
arbitrator has no power over c 

ordered to abide event, 52 
costs, where each party directs 

pay his own costs, 52 
c:?sts of award include costs of 

erence, 52 
where award silent as to cosL«, 1 

follow event, 52 
costs in discretion of arbitr 

under submission, 52 
costs of making award rule 

Court, 52 
each party entitled to costs of is 

found in his favour, when, 52 
" Costs to abide event," meanin 

term, 52, 57 
costs of cross issues, 53 
illustrations, 53, 54 

costs of claim and counter ck 
55 

arbitrator to dispose of each L 
specifically, 57 

costs of application to set a 

award, 57 
when application to be made, 57 
taxation of costs of award, 57 
costs of cause, where matter re 

red to arbitration and award, 
costs of witnesses before arbitral 

219, 220, see tit Witnesses. 
fee payable on filing, 326 

Bankruptcy — 

does not abate action, 82 
trustee in, to be made party 

terms as to costs, 83 
security for costs where plain 

bankrupt, 79, 80, 81 

Bill of Costs, see tit. Agreemen 
taxation. 

allowance on taxation of, 183 
where more than one-sixth tax 

off, solicitor liable for costs 

taxation, 183 
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Bill of Costs {continue J) — 

delivery of copy of, when costs pay- 
able out of fund or property, 169, 
170 

action by solicitor to recover costs, 

235 

taxation of agent's bill, 241 

must give items in taxable shape, 

242 
what is a sufficient, 242 
blanks in, 242 

lump sum for services, not suffi- 
ciently signed bill within 6 & 
7 Vict. c. 73, 242 
signed bill must be delivered, even 
where lump sum for professional 
services agreed upon, 242 
bill to be indorsed with name and 
address of solicitor, 243 
also of solicitor entitled or in- 
tended to participate in costs 
to be taxed, 243 
action on, 235 et seq. 
unqualified person acting as soli- 
citor cannot recover costs or 
fees, 235 
solicitor employing unqualified 
person cannot sue client for 
costs, fees, &c., 235 
bill must be delivered one month 
before action, 235 
what is sufficient delivery of, 235 
reference of bill to taxation, 236 
application by client, when to be 
made, 236 
by solicitor when client does not 
apply to have bill taxed, 236 
solicitor may be restrained from 

bringing action on bill, 236 
bill may be referred under special 

circumstances, 236 
taxation ex parte, where solicitor 
or client fail to attend refer- 
ence, 236 
costs of reference, 236 
where^one-sixth deducted from 

bill, 236 
direction to master to tax, 237 
to certify circumstances, 237 
improper charges by solicitor dis- 
allowed, 236 
proof of contents of bill duly de- 
livered, 237 
solicitor may bring action by 
leave, before bill has been de- 
livered one month, where client 
about to leave country or be- 
come bankrupt, 237 
third party may apply to refer 
bill, 238 



Bill of Costs {continued) — 

bill may be retaxed under special 
circumstances, 238 

payment of bill no bar to refer- 
ence if special circumstances 
exist, 238 

except after lapse of twelve 
months, 238 

allowance on higher scale, on 
taxation between solicitor and 
client, 240 

payment of agent's bill by client 
not binding on solicitor, 241 
except where agent gives credit 
to client and not to solicitor, 
241 

form of order on client's applica- 
tion to tax, 269 
Solicitor's application to tax, 

269 
to tax after action brought, 270 

allowance for drawing, for taxa- 
tion, 283 
includes copy for taxing officer, 

283 
on attendance to tax, 287, 335 

Bond — 

when given as security for costs, 

91, 161 
fee payable on taking, 91, 337 
on filing, 326 
on assignment of, 337 
how taken,. 317 
special indorsement on writ in 

action on, 116 
payment into Court in action on, 

when allowed, 58 
default of appearance in action on, 

III I 

stay of proceedings in action on, 

117 

Briefs — 

allowance for instructions for, in 

the master's discretion, 197 
expenses of witnesses qualifying 

may be allowed in instructions 

for, 197 
costs of premature preparation and 

delivery of, to be disallowed, 197 

preparing for trial before notice 
given, disallowed, 198 

where judgment signed for want 
of defence, 198 
special allowance for instructions 

for brief, 200 
scale of allowance for instructions 

where only one brief, 198, 281 
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Briefs {cotiiinued) — 

for hearing, or trial where notice 
given, 198 

fees tor instructions for, on higher 
scale, when allowed, 198 

lengths of, allowed, 199 

where case one of difficulty and 
many witnesses, number of counsel 
allowed, 199 

copies of necessary documents al- 
lowed, 199 

scale of allowances for briefs and 
copies of briefs, 199 

charges by solicitor for drawing, 
199 

where separate actions by different 
plaintiffs against same defendant, 
200 

where several actions on same in- 
strument by same plaintiff against 
several defendants, 200 

where issues are found different 
ways, 200 

party only entitled to costs of 
brief relating to issues on which 
he has succeeded, 200 

abstracts of title, 20 1 

if witness disallowed, parts of brief 
relating to evidence disallowed 
accordingly, 201 

costs of drafts or copies of briefs, 
prepared before notice of trial 
given, disallowed, 201 

allowances for briefs on various pro- 
ceedings, 201 

Certificate — 

of Judge for costs under County 

Courts Act, 21, 31 

For costs of special jury, 155 
payment into Court under master's, 

practice as to, 273 
form of judgment on, of County 

Court Registrar, 264 

Changing Solicitor — 

solicitor may be changed on filing 

notice in Central Office or District 

Registry, 241 
former practice as to, 241, 242 
agent could formerly be changed at 

any time without order, 242 

Charging Order — 

for costs, upon property recovered 
or preserved, 233 

application for, to be made to Judge 
at chambers where action pend- 
ing, 233 



Charging Order {continticd)— 

where action has been tried 
made to Judge before 
tried, 233 
solicitor entitled to, upon rei 

perty, 233 
extends only to costs in par 

matter in which incurred, 2 

but not to general costs, 23 
where money paid into Court 

action, 233 
where money attached unt 

garnishee order, 233 {g) 
mode of serving where party ( 

ser\'ice, 233 (^) 
form of, for costs, 268 

Claim — 

costs occasioned by delivery 

necessary, 129 
relief sought to be speci 

stated in, 129 
costs of further and better pj 

lars of, 130 

Cognovit — 

must be filed before judj 

signed, 202 
fees payable on filing, 202, \ 

326 

to be paid by stamp, 202, 31 
costs of, to be taxed except 

sum fixed, 202 

notice of taxation to be 1 
202 

Collateral Proceedings — 
costs of, not costs in the cause, 

Commission to Examine 
nesses — 

costs of, 139 

expenses of witnesses cxan 

under, when allowed, 139 
taxation of costs of, 140 
discretion of master over cost 

140 

Concurrent Writs — 

costs of, when allowed on taxa 

202 
fee on sealing, 324 

how taken, 320 

Conduct Money — 

allowed where witness examine 

order of Court, 141 
where official from Central 

attends trial with documents, 
fees payable to official, 325, 326 
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Confession of Defence — 

judgment may be signed by defen- 
dant for costs upon, ;oo 
form of, 265 



Constables — 

tender of amends, 
against, 68, 69 



in actions 



Contract — 

test as to whether action founded 

on, 23, 24, 25 
where ;^50 or less recovered in 

action on, costs on County Court 

scale, 31, 208 

one counsel only usually allowed, 
208 
allowance on judgment under Order 

14 for sums between ;^5o and ;^20 

in actions on, addenda 

Conveyancing Counsel — 

allowances to, where question re- 
ferred to, 172 

expenses of drafts, settled by order 
of Court by, addenda. 

Copies, see also tit. Affidavit, De- 
position, Printing — 

of documents, maps, or plans for use 
of Judge and jury, costs of, 135 

of pleadings for use of Judge, 135 

of documents in possession of third 
party, charges for, 138 
unnecessary, set out in affidavits, 
disallowed, 192 

office copies of writs and pleadings, 
when allowed, 202 
to be marked as such, 203 
of affidavits unnecessary where 
original can be used, 204 

allowances for, and costs of print- 
ing, 203 

written copies of affidavits or depo- 
sitions, by whom to be supplied, 
203 

such copies to be applied for in 
writing, 203 

office copies of affidavits, folios of to 
be numbered consecutively, 204 
name and address of party or 
solicitor to be indorsed on, 204 

effect of refusal or neglect to fur- 
nish copies after application for 
same, 204 

of affidavits of discovery of docu- 
ments not necessary, 204 

allowances for printing include 
attendance on printer, 205 



Copies [continued) — 

close copies, when not allowed, 205 
allowances provided by the scale 

for, 204, 205, 283 
fees for drawing documents include 

copies, 212 

Costs — 

where trial of action before Judge 
alone, 3 
with jury, 3 
discretion of Judge over, 3 

how to be exercised, 5 
of action, successful plaintiff may be 
ordered to pay, 3 
successful defendant cannot be 
ordered to pay costs, 4 
may be deprived of costs, 4 
of action, Court of Appeal no origi- 
nal jurisdiction over, 6 
jurisdiction of Divisional Court 
over, 6 

judge at chambers, 6 
application for, when to be 
made, 6 
no appeal as to costs only without 
leave, 6 

rule applies to interpleader pro- 
ceedings, 7 
orders of Judge at chambers, 

7 
appeal lies on question of principle, 

7 

from order imposing condition of 
payment of, 7 

from order of Master or District 
Registrar, 8 
court will not make order as to 

principle on which costs to be 

taxed, 180 
where there are several issues, 16 
power of Court or Judge to award 

lump sum in lieu of, 128, 132, 148 

over costs unnecessarily incurred, 
226 
direction for inquiry as to costs un- 
necessarily incurred, 226 
when unnecessarily incurred, not to 

be allowed, 229 
form of indorsement for costs, 261 
right to costs, depends on judgment, 

addenda. 

Costs of and in the Cause — 
meaning of, 149 
party for whom judgment ultimately 

entered entitled to, 149 
certain costs which are, 

costs of cause removed from in- 
ferior court, 149 
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Costs of and in the Cause [con- 
tinued) — 

amendments caused to defendant 
where plaintiff pays, 149 

but nut costs of amendments 
occasioned by default of de- 
fendant, 149 

order of arrest under Debtors* 
Act, 149 

interlocutory proceedings. 149 

showing cause against rule to set 
aside award, 150 

unsuccessful application for new 
trial, unless otherwise ordered, 
150 

application for order for direc- 
tions, 151, 267 

cause made a remanet, 151 

commission to examine witnesses 
abroad where order silent as to 
costs, 151 

all necessary notices or copies 
thereof during action, 151 

statutory notices of action, 151 

issues on which party has suc- 
ceeded, 151 

production of witness on hab, corp, 
adtest., 151 

certain costs which are not. 

costs of proceedings incurred by 
solicitor showing cause against 
rule in absence of client, 150 

proceedings where party aban- 
dons order ** on payment of 
costs," 150 

proceedings after final judgment 
signed, 150 

where rule discharged or made 
absolute without costs, 150 

collateral proceedings, 150 

costs of witness rejected at trial, 
150, 215 
rejected by arbitrator, 220 

interrogatories and proceedings 
thereon, formerly, 151 
present rule, 151 

what costs are included, where 
matter referred to arbitration and 

award, 151 

where plaintiff succeeds, 152 
defendant succeeds, 152 

object of making costs, costs in 
cause, to prevent separate taxa- 
tion, 152 

all notices and copies necessary in 
cause of action allowed as costs 
in cause, 223 



Costs of the Day — 

where notice of trial coi 

manded, 145, 148 
adjournment of trial upon pa) 

of, 145 
where plaintiff or defendant f 

appear at trial, 145 
where cause made remanet, 14 
on writ of inquiry, 146 
in pauper action, 147 
what costs are included, 147 
mean costs of last day in town 

whole assizes, at the assizes 
defendant formerly not entitlei 

unless jury sworn, 148 
award of lump sum in lieu of 

ing, 148 

Counsel — 

fees to be allowed to, in the 
cretion of the master, 206 
discretion of master seldom i 

fered with, 206 
court will entertain que 
where principle involved, : 
solicitor to use a fair discretio 

payment of fees to, 206 
fees for procuring advice of cou; 
206, 212 

drawing or settling special 
indorsement on writ, pi 
ings, &c., 206 
case on evidence, 206 
consultation, 206 
case and consultation not 
lowed until cause at issue, 2 
conferences, 207 
attendance at Judges' Chaml 
disallowed as between p 
and party and solicitor 
client unless Judge certi 
207 
additional fees to, where additic 
papers laid before counsel, 2oi 
retainers to, abolished, 208 
more than one counsel usually ( 
allowed where ;f 50, or less 
covered on contract, 208 
number of counsel to be allowed, 

discretion of master, 208 
two junior counsel may be alloi» 
where proper to retain two coi 
sel, 208 
three counsel . not necessarily 
lowed where junior counsel s 
pointed Queen's counsel, 208 
attendance by, before arbitrate 

209 
allowance to Queen's counsel at 
ing as arbitrator, 209 
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Counsel (continued) — 

employment of, on commission 

abroad, 209 
one counsel only generally allowed 

in undefended cases, 209 
party entitled to costs of cause is 

allowed fees properly paid to 

counsel, 209 
allowance where one counsel de- 
fends several defendants with 

different solicitors, 209 
number of counsel allowed on writ 

of inquiry, 210 
refreshers, 210 

scale of allowances for, 2io 
allowance to counsel, where judg- 
ment delivered after argument, 

211 
payment of fees to be vouched, 2H 
fees to counsel in Court of Appeal, 

211 
counsel's clerks' fees, 211 
discretionary fees or allowances to 

counsel, 207, 211 
costs of procuring advice of counsel, 

212 
fees for settling affidavits to be 

allowed, 212 

Counter-claim — 

distinction between, and set-off, 14, 

15 

over- lopping claim, costs when, 15 

judgment for defendant for balance 

on, 17 
has same effect as cross-action, 17 
county Courts' Act, 1867, does not 

apply to, 33 
payment into Court to, 65 
costs payable under Judge's order 

recoverable by, 249 

Countermand of Notice of Trial — 

only by consent or leave of Court 

or Judge, 145 
leave to, may be given upon terms 

as to costs or otherwise, 145 

County Court — 

costs where action ordered to be 

tried in, 18, 32 

of remitted action, 32 
scale of costs allowed in, 291 

County Courts' Act, 1867— 

certain sections of, preserved by 

Jud. Acts, 20 
actions excepted from operation of, 

20 



County Courts' Act, 1867 (con- 
tinued) — 

effect of, on plaintiffs right to 
costs, 21 

if plaintiff within sect. 5, not en- 
titled to any costs, 22 

certificate for costs under sect. 5, by 
whom given, 31 

sect. 5 of, applies to action removed 
into Superior Court, 22 
applies to pauper plaintiff, 23 
to action referred upon terms, 23 
does not apply to counter-claim, 
22 

"relief sought" obtainable in- 
County Court, meaning of, 26- 

costs where £$0 or less recovered 
in action on contract, 31 

Court Fees — 

payable for summonses, writs, com- 
missions and warrants, 324 
appearances, 325 
copies, 325 
attendances, 325 
oaths, 326 
filing, 326 
certificates, 327 
searches and inspections, 327 
examination of witnesses, 328 
hearing, 328 

judgment, decrees, and orders, 329 
proceedings before official re- 
ferees, 334 
taxation of costs, 335 
register of judgments and lis 
pendens, 336 

Damages— 

set-off of, allowed between party 
and party notwithstanding soli- 
citor's lien, 186, 230 
costs recoverable as, 256 
reason for rule as to recovery of 

costs as, 256 
taxed costs only recoverable, 256 
extra costs not recoverable as, 256 
costs recoverable as, in actions for 
malicious prosecution, 257 
upon contract of indemnity, 257 
joinder of third party in action, 

257 

costs reasonably incurred by surety 

recoverable from principal as, 257 

costs recoverable as, if principal 

consents to surety defending 

action, 258 

consent to defend may be in- 
ferred, 258 
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Damages {continued) — 

costs recoverable as, by joint-surety, 

258 
costs of proceedings incurred by 

wife through conduct of husband 

recoverable as, 258 
costs recoverable as, in action for 

not making good title to land, 

258 
costs recoverable as, in action for 

breach of warranty of authority to 

contract as agent, 258 

what damages recoverable, 259 
costs to be recovered as, must not 

be too remote, 259 
recovery of costs of ejectment 

formerly as, in action for mesne 

profits, 45 

Debtors' Act, 1869 — 

security for costs under, 91 
sufficiency of, to be determined 

by master, 91 
power of master to award costs 

on application for, 91 
plaintiff to object to security 

within four da)rs, 91 
money deposited and security to 

be in control of Court or Judge, 

costs of order for, costs in cause, 
91 
saving as to fees of sheriff execut- 

ting order of arrest under, ad- 
. denda. 

Default of Appearance — 

where writ specially indorsed for 
liquidated debt, 109 
where several defendants, 109, 1 10 
where claim for unliquidated 
damages writ of inquiry to issue 
on, no 

court or Judge may direct man- 
ner of ascertaining damages, 
no 
writ of inquiry to be executed 
before costs taxable, in 
judgment for, where joinder of 
claims for unliquidated and liqui- 
dated damages, in 
where claim for mesne profits 
&c. and land, in 
plaintiff not entitled to costs in 
action for recovery of land only 
on, III 
where third party makes, effect of, 

suggestion of breaches in action on 
bond, III 



Default of Appearance {contimud)— 

setting aside judgment on, 112 
allowances fixed by masters oq 

judgment for, 339 
at trial, 145, 146 
form of judgment for, where 

liquidated demand, 261 

in action for recovery of land, 
262 

after assessment of damages, 
262 

Default of Pleading — 

application to dismiss action for 
want of prosecution, 112 

plaintiff where writ specially in- 
dorsed can enter final judgment 
for amount claimed and costs, 

costs to be taxed, 113 
delivery of defence after default, 

but before judgment signed, 113 
where claim for unliquidated 

damages, default by defendant, 

"3 

default by one or more of several 
defendants, 113 

where claim for liquidated and 
unliquidated damages, 114 

costs on, in action for recovery of 
land, 114 

where claim for mesne profits, rent, 
&c., and damages for breach of 
contract indorsed on writ for re- 
covery of land, 1 14 

judgment on, may be final or inter- 
locutory for claim unanswered, 
114 

motion for judgment on, in certain 
cases, 115 

setting aside judgment, 115 

execution on judgment by, 115 
not to issue without leave where 
counter-claim, 115 

form of judgment for, where 
liquidated demand, 261 
after assessment of damages, 
262 

Defence — 

costs where facts improperly denied 

or not admitted in, 136 
judgment may be signed for costs 

upon confession of, 100 

form of judgment, 265 

Defendant— 

right of, to costs generally, i et seq, 
if successful, cannot be ordered to 
pay costs, 4 



Index. 



351 



Defendant [continued) — 

may be deprived of costs, 4 
costs of, where money paid into 
court in several consolidated 
actions, 65 

on discontinuance, 98 et seq, 
nolle prosequi^ 65 > 107 
nonsuit, 65, 106, 165 
judgment on issues of law, 92 
et seq, 
judgment against one or more of 
several defendants, on default of 
appearance, 109, no 
on default of pleading, 1 13 
when entitled to costs of the day, 

145, 146 
where costs of the day paid by, 147 
costs of issues where there are 
several defendants, 166 
where defendants defend by 

separate solicitors, 166 
where name of one of several 
defendants struck out at trial, 
166 
payment of costs by plaintiff where 
there are several defendants, 167 

Demand before Action — 

when demand may be expedient, 

222 
costs of, not allowed between party 

and party, 222. 
costs of one letter for payment 

allowed, 222 

Demurrer, see tit. Issues of Law — 

now abolished, 92 
number of counsel allowed for- 
merly on ai*gument of, 94 

Deposit — 

security for costs of action and not 
of discovery only, addenda 

as security for costs, where inter- 
rogatories exhibited, 138 
discretion of Judge as to order- 
ing, 139 and addenda 

disposal of, 139 

consent of parties to dispense with, 
not sufficient ground for so order- 
ing, 139, and addenda 

dispensed with, on ground of 
poverty of plaintiff, addenda 

required from foreign corporation, 
addenda 

for each party interrogated, addenda 

provisions requiring, not applicable 
to order for discovery of ship's 
papers, addenda 

how made, 308, 309 



Depositions — 

written copies of, disallowed, if 
ordered to be printed, 193 
exception, 193 

by whom to be supplied, 203 
to be applied for in writing, 203 
effect of non-refusal or neglect to 

furnish, 204 
fee for copy of written, for print- 
ing, 325 
on filing, 326 

Directions— Summons for 
when returnable, 130 
costs of, costs in cause, 151, 267 
costs of further unnecessary ap- 
plications for, 131 
application by opposite party for, 

130 
form of order for, 267 
fee on sealing or issuing, 325 

Discharge of Jury — 

as to any particular issue or issues, 
costs where, 167 

Discontinuance — 

before defence, or after defence 
before step taken by notice in 
writing, and subsequently by 
leave, 98 

when defence or counter-claim may 
be withdrawn, 98 

judgment for costs of discontinued 
action, 98 

stay of subsequent action where 
costs of previously discontinued 
action unpaid, 99 

costs of, when caused by defen- 
dant's misconduct, 99 
on death, marriage, or bank- 
ruptcy of party, 99 

claimant in ejectment might for- 
merly discontinue upon giving 
notice, 99 

rule for, formerly no stay, 100 

where defendant pleads matters 
arising pending action, 100 

costs of, where plaintiff confesses 
defence, 100 

where there are issues of law, 102 

after costs of interlocutory applica- 
tion made costs in cause, 102 

costs of, after new trial ordered, 
102, 103 

attachment for non-payment of costs 
of, 103 

what costs allowed as costs of, 104 

form for defendant's costs on, 264 



.^>2 



Index, 



Discovery, see tit. Deposit, Interro- 
gatories— 

security for costs of, 138 

deposit by party seeking, 138 
disposed of, 139 

costs of office copy of affidavit of 
documents of, not allowed, 139 

of ship's papers, no deposit re- 
quired on, addenda 

Discovery in aid of Execution — 

examination of debtor where judg- 
ment or order for recovery or pay- 
ment of money, 254 

in case of judgment or order other- 
wise than for recovery or payment 
of money, 255 

costs of application for, 256 

Discretion of Judge— 

over costs, no appeal from as a rule, 7 
appeal from, where trial with 
jury, 7 

Discretion of the Masters — 

how to be exercised, 180, 181 

not interfered with in general, 180, 

206 
rule on which Court act in consider- 
ing question of, 181, 182 
as to allowance for costs of com- 
mission to examine witnesses, 140 
as to apportionment of costs of issues, 
164 

fees to counsel, 206 et seq, 
costs of procuring advice of 

counsel, 212 
discretionary fees and allowances, 

211 
special allowances for special in- 
dorsements, 212 
settling affidavits, 212 
instructions to sue or defend, 212 
costs of applications to extend 

time, 212 
allowances for witnesses, 214 et 
seq, see also tit. Witnesses. 

Discretionary Fees or Allow- 
ances — 
to counsel or solicitor, 211 
matters to be considered by master 
when dealing with, 211 

District Registrar — 

appeal lies to Judge from order of, 

as to costs, 8 
fees payable on reference before, 333 
fees for examination of witnesses 

before, 333 



District Registry — 

fees and rules relating to costs in 
Supreme Court apply to action 
commenced in, 178 

where action commenced in, judg- 
ment to be signed and costs taxed 

Distringas nuper vice comitem— 

writ of, to be issued and executed 
as formerly, 254 

Documents, see tit. Copies. — 

costs of proving, after notice to 
admit or produce, 133, 134 

evidence of admission of, after 
notice, 133 

unnecessary, costs of notice to 
admit or produce, 134 

costs of proving, rejected at trial, 
disallowed on taxation, 135 

expenses of witness producing 
original, 135 

expenses of procuring secondary 
evidence where documents des- 
troyed by negligence, 135 

costs of stamping, not allowed, 

135 
costs of copies of, for use at trial, 

1.35 
notice to produce, where referred 

to in pleadings or affidavits, 137 
charges for copies of, in passession 

of third party, 138 
costs of office copy of affidavit of, 

not allowed, 139 
order to person to attend examina- 
tion and produce, 141 

order to officer of corporation to 
produce, 119 
unnecessary extracts from, set out 

in affidavits disallowed, 192 
power of Court or Judge to make 

order as to party to bear expenses 

of printing, 204 
allowance for printing foreign, 205, 

283 

fee on application for officer of 
Court to attend and produce, 325 

Double Costs — 

abolished, 213 

exception, 213 
substitution of indemnity for, 213 
mode of calculating, when given, 

214 
double damages included double 

costs, 214 

exception, 214 
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Drawing — 

indorsements, pleadings or other 

documents, allowances for, 193, 

212, 282 
briefs, charges by solicitor for, 199, 

283 
allowances provided by the scale 

for, 282 

Elegit, Writ of — 
effect of, 253 

to be executed as heretofore, 253 
extends to whole of debtor's lands, 

253 

does not extend to goods, 253 

sheriff's fees on, 253, 304 

poundage on, 253 

poundage fees and expenses of exe- 
cution of, may be levied over and 
above sum recovered, 253 

SSTATE — 

taxation of costs to be borne by, 
169 

ilVENT — 

meaning of term generally, 9, 10 
costs follow, as a rule, where action 

tried with jury, 9 
exceptions, 9 
where money paid into Court, 11, 

12 
in some cases is complex, 12 
where several causes of action to be 

construed distributiveiy, 13 
where several events, costs to be 

apportioned, 13 
costs where claim and counterclaim, 

14 
where counterclaim overtops claim, 

15 

costs where there are several issues, 

16 
judgment for defendant for balance, 

17 
costs follow, where action tried in 

County Court by order, 18 

where plaintiff discontinues after 

new trial ordered, 102, 103 

Evidence, see tit. Documents, Ex- 
perts, Witnesses — 

if witness disallowed, parts of brief 
relating to his evidence also dis- 
allowed, 201 

maps, models, plans, for use at trial 
allowed, 135, 218 

expenses of witness qualifying to 
give, allowed, 217 



Evidence [continued) — 

test is whether expenses reason- 
ably incurred, 218 
scientific witnesses, 217, 218 
searches for pedigrees, 218 
translations of ancient documents, 

218 

Examination of Witnesses — 

by order of the Court, 140 
conduct money to be allowed, 140 
costs occasioned by witness refusing 

to attend, be sworn, or answer 

any question, 141 
validity of objection to question, 

how decided, 141 
fees payable on, 328, 333 

before examiner of Court, addenda 

how taken, 313 

Execution — 

see tit. Discovery in aid of, 254 
order of Court or Judge may be 

enforced by, 249 
immediate, as a general rule, 249 
except where judgment or order 
payment within a fixed, 249 
where execution stayed by 
Court or Judge, 249 
separate writs of, may be sued out 
for recovery of sum and for re- 
covery of costs, 249, 255 
second writ only to be for costs, 
249 

may be issued, when, 249 
on judgment other than for pay- 
ment of money or costs, 250 
for recovery of land, 250 
must issue within six years after 

judgment recovered, 250 
leave to issue, necessary after six 
years, 250 

where execution by or against 
husband on judgment for or 
against wife, 250 
upon j udgment of assets in futuro, 

250 
upon judgment against share- 
holders of company, 250 
costs of, 250 
indorsement of writ of, with direc- 
tion to sheriff, 252 
form of writ of fi, fa, on order for 

costs, 266 
for the various writs of, see titles 

Executor and Administrator — 

costs where plaintiff sues as execu- 
tor, &c., 35 

A A 
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Executor and Administrator [con- 
tinued) — 

costs where defendant is sued as 

executor, &c., 35 
effect of plea oiplene administravit, 

costs on judgment on plea for plain- 

tiflf or defendant, 36 
costs of plea of plene administravit 

prater, 36 
execution on judgment of assets in 

ftiiuro, 36 
power of Court or Judge over costs 

of execution, 36 
married woman can sue alone or 

jointly as executrix or administra- 
trix, 40 
security for costs not required in 

action by, 76 

Exhibits — 

allowances provided by the scale 

for, 288 
fees payable on filing, 326 

how taken, 312 

Expenses of Execution — 
meaning of term, 250 

Experts, see tit. Evidence, Wit- 
nesses— 

allowance to, for qualifying to give 
evidence, 217, 218 

Extra Costs — 

unsucessful party not liable for, 186 
not recoverable, as damages, 256 

Extraordinary Costs— 

rule or order for costs should in- 
clude, 188 

Fieri Facias — 

writ of, eflfect of, 253 

when issuable, 249 

separate writs of, for money or 
for costs, 249, 255 
indorsement of writ of, with direc- 

rection to sheriff, 253 
discovery in aid of execution, see tit. 
form of writ of, on order for costs, 

266 

Fi. FA. de bonis ecclesiasticis — 
writ of, when issuable, 253 
practice as to execution of, 254 

Folio — 

comprises seventy-two words, 199, 
324 



Full Costs — 

costs taxed as between party and 

party, 37, 186 
no distinction in law between costs 

and full costs, 38 

Fund — 

taxation of costs to be borne by, 

169, 170 
total amount of costs to be stated 

in allocatur when costs to be paid 

out of, 169 

Garnishee Order — 

costs of, in discretion of Court or 

Judge, 246 
debts due to judgment-debtor at- 
tachable, 247 
order for costs now attachable, 247 
service of, binds debts, 247 
execution may, by order, issue if 

garnishee does not pay amount ot 

debt into Court, 247 
practice where garnishee disputes 

liability, 248 

where third party claims debt 
sought to be attached, 248 
claim of third party may be barred, 

248 
discharge of garnishee, 248 
debt attachment book to be kept, 248 
appeal from, 248 

Good Jury — 

fees payable to, 156 
obtained by Judge's order upon 
writ of inquiry, 156 

Higher Scale — 

costs on, allowed only by order of 
Court or Judge, 177, 178 n. (4 
allowed on special grounds on 
taxation between solicitor and 
client, 178 

Ignorance of Solicitor — 

disentitles him to costs of proceed- 
ings erroneously brought, 191 



Indemnity, see tit. Surety. 

Indorsement, see tit. Staying Pro- 
ceedings, Writ of Summons. 

Infant, see tit. Next Friend— 
party to bear costs where solicitor 

of Court appointed guardian*/ 

Htenif addenda. 
security for costs not required from 

next friend if insolvent, 84 
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iffQUiRY, Writ of— 

assessment of damages by, on judg- 
ment by default, no, in 

must be executed, before costs can 
be taxed, 1 1 1 

costs of the day on, 146 

good jury upon, obtained by Judge's 
order, 156 

number of counsel allowed upon, 

210 

sheriff's fees for executing, 305 

NSPECTiON, see tit. Discovery, Inter- 
rogatories — 

costs of, 136 et seq. 

Instructions — 

to sue or defend, special allowances 
for, 212 

for affidavit in answer to interroga- 
tories, allowance for, 193 
special allowances for, 193 

for brief, allowance for in dis- 
cretion of master, 197, 198 
special allowances for, 200 

Interest — 

on judgment where execution de- 
layed by appeal, allowed, 159 
but not on costs of appeals, 179 

on costs runs from date of allo- 
catur, 179 

amount of, due on judgment to be 
indorsed on writ of execution, 
252 

Interlocutory Costs — 

costs of interlocutory proceedings 
not otherwise provided for are 
costs in cause, 149 
lamp sum in lieu of taxed, 184 
set-off of, between party and party, 
230 

Kterpleader Proceedings — 

security for costs in, 85 
disposal of claim in summary man- 
ner, 244 
costs of, generally reserved until 
proceedings determined, 244 
where order made on application 

of the sheriff, 244 
where sheriff no authority from 
execution-creditor to contest 
claim, 245 
where sheriff ordered to withdraw, 

245 
where summons taken out by de- 
fendant in action, 245 
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Interpleader Proceedings {con- 
tinued) — 

where claimant does not appear, 

245 
where sheriff delays to interplead, 

245 
where application of sheriff is 

frivolous, 246 
where neither plaintiff nor claim- 
ant appears, 246 
where claimant abandons claim 
after issue ordered, 246 
power of Court or Judge, who tries 
issue, over costs not otherwise 
provided for, 245 
apportionment of costs of, 246 
execution for costs of, 246 
forms of orders in, 271, 272 

Interpreter — 

expenses of, to attend trial allowed 
between party and party, 218 

Interrogatories, see tit. Deposit — 

costs of improperly exhibiting, 137, 

225 

insufficiently answered, 137 

unnecessary, to be disallowed, 
171 
security for costs of, 138 

deposit by party who delivers, 

138 
cannot be dispensed with, 139 
disposal of sum deposited, 1 39 
costs of instructions and drawing 
affidavit in answer to, 193 
attendance on deponent to be 
sworn, 193 

Irregularity — 

costs of setting aside proceedings 
for, 132 

where summons dismissed gener- 
ally without special direction 
as to costs, 132, 150 
application to set aside proceeding 
for, to be made within reasonable 
time or before step taken after 
notice of, 132 

Issues, see tit. Issues of Law and 
Fact, Apportionment of 
Costs — 

costs of several, follow event of 

issue, 92, 163 
apportionment of costs of, 163 et 

seq. 
costs of, to which successful party 

entitled, 163, 165 

where party unsuccessful, 163 

A A 2 
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Issues {continued) — 

costs of, where plaintifF nonsuited, 
i6s 

where there is a claim and coun- 
terclaim, 165 
where there are several de- 
fendants, 165 
where defendants defend by 

separate solicitors, 166 
where name of one of several 
defendants struck out at trial, 
166 
to be construed distributively, 166 
defendant may tax costs of, found 
in his favour though plaintiff de- 
prived of costs, 165 
payment of costs where there are 
several defendants, 167 
when ordered to be paid to a 
particular defendant, 167 
no costs where juror withdrawn, 
167 

where jury discharged as to parti- 
cular issues, 167 
judgment for excess of costs of, 165 

Issues of Fact without Plead- 
ings — 

may be tried by consent or order, 

96 

order for money to be paid upon 
finding, with or without costs, 

97 

judgment to be entered upon find- 
ing, 97 

proceedings upon, either party may 
record, 97 

judgment upon, whether recorded 
or not, effect of, 97 

Issues of Law — 

mode in which points of law raised 
and disposed of, 92 

costs of, follow event respectively, 
92 
effect of County Courts Act on 

plaintiffs right to, 93 
where both issues of fact and 
law, 92, 93 

discontinuance by plaintiff after 
judgment in his favour on, 94 

taxation of costs where issue goes 
to whole action, 94 

one taxation only where issue goes 
to part only, 94 

number of counsel allowed on argu- 
ment in Q. B. Division, 94 
in Court of Appeal, 94 

what costs are allowed upon taxa- 
tion, 94 



Joinder — 

of several causes of action by plain- 
tiff, 121, 123 

in action for recovery of land 
with leave only, 123 
of joint and several claims, 123 
claims by trustee, 123 
claims by or against husband and 

wife, 123 
claims by executor, 123 
application to sever inconvenient 
claims, 124 
costs of inconvenient, of claim, 
124 

Journey — 

unnecessarily taken by solicitor dis- 
allowed on taxation between soli- 
citor and client, 189 

Judge's Chambers — 

procedure on non-attendance on 
summons at Judge's Chambers, 

131 

costs where no wilful delay or neg- 
ligence in attending summons at, 

131 

costs of non-attendance on sum- 
mons, 132 

where party not interested appears 
on summons, 1 31 

costs where order of Judge at 
chambers reversed, 144 

Judge's Notes — 

party to bespeak, 143 
fee on application to produce, 337 
how to be taken, 318 

Judge's Order — 

costs follow reversal of, 144 
recovery of costs payable under, 
249 



Judgment— 

allowance of fixed sum for costs of, 

118, 207, 211 
where writ specially indorsed, leave 

to sign, 118 

in action for recovery of land, 
118 

application for, how made, 118 

order for, if no defence on merits, 

119 
no order for, if defendant brii^ 

money into Court, 1 19 
judgment for part of claim, 119 
leave to defend where several 

defendants, 119 
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fUDGMENT (continued) — 

order for examination of defendant 
or officer of corporation, 119 
form of order for, under Order 14, 

262 
interest on, where execution de- 
layed by appeal, 159 
final, to be signed in district regis- 
try if action commenced there, 

173 

for excess of costs may be signed 

by defendant, 165 

execution on, by default of plead- 
ing not to issue without leave 
where counterclaim, 115 

setting aside, where default of 
pleading, 115 

form of, in pursuance of order, 264 
where no judgment entered at trial 
by jury, 265 

fee on registering or re-registering, 

336 

fee on certificate of entry of satis- 
faction, 336 

See also tit. Trial. 

URISDICTION — 

security for costs where plaintiflf 

out of, 70, 71 et seq. 
See tit. Security for Costs. 

UROR — 

on withdrawal of, neither party 
entitled to costs, 167 

URY, see tit. Special Jury— 

rule as to costs where action tried 
with, 9 
where tried without, 3 

view by, costs of, 154 

fees payable to, 156 
good jury, 156 

costs when discharged, as to parti- 
cular issues, 167 

must be sworn to entitle defendant 
to costs of, as costs of day where 
plaintiff nonsuited, 148 

USTICES OF THE PEACE — 

limitation of action against, 48 
notice of action, 48 
tender of amends by, 48, 69 
costs on tender of amends by, 48 
costs as against plaintiff generally, 

49 
costsiui against defendant generally, 

49 
proceedings may be set aside in pro- 
hibited action, 49 



Land, Recovery of — 

specially indorsed writ in action for, 

45 
judgment under Order 14, 45 

costs on default of appearance 
where claim for land only, 45, 
III 
where several causes of action 

joined, 45 
where defendant fails to deliver 
any defence, 46 

defence delivered to part only of 
claim, 46 
execution not to issue on judgment 
by default without leave where 
counterclaim, 46 

on judgment or order for, and 
costs may be by one or separate 
writs, 46, 118 
staying proceedings on payment of 
rent and costs, 47 

in second until costs of first 
action paid, 47 
security for costs where second action 
is for same premises, 47 
where tenant holds over, 87 
where plaintiff out of the jurisdic- 
tion, 86 
where party not named in writ 
let in to defend. 87 
payment of successful defendant's 
costs by claimant not named in 
writ, 47 
costs where there are several defen- 
dants, 47 
form of judgment on default of 
appearance in action for, 262 

Leave to Defend — 

where writ specially indorsed, 1 19 
may be granted if money brought 

into Court, I19 
where there are several defendants, 
119 

Legal Event — 

where costs directed to abide event, 
92 

Letters — 

allowance for, in agency causes, 
222, 288 

where no proceeding carrying 
term fee, 222, 289 
additional allowances for postages, 
222, 289 

Letter before Action — 

costs of one letter for payment 
allowed, 222 
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Libel — 

costs in action of, follow event, 
unless otherwise ordered, 9 
not affected by County Courts 
Act 1867, 20 

payment into Court in action for, 
in newspaper, 65 

Lien — 

payment into Court of sum for 
interest and costs to abide event 
of claim of, 83, and addenda 

Lien of Solicitor — 

set-off for costs or damages allowed, 
as between party and party, not- 
withstanding, 186, 230 

compromise by parties to prejudice 
of, 231 

after notice of lien, 231 
by collusion or fraud, 231 
where client sues as pauper, 232 

lien upon judgment, 232 
deeds or papers, 232 

order for attachment of debt takes 
precedence of general lien of 
solicitor, 234 

cessation of, 232 

how waived or lost, 232 

lien of agent, 232 

Limited Company — 

security for costs, when required 
from, 78 

Lis pendens — 

fee on registering or re-registering, 
336 

Lower Scale — 

costs to be taxed generally on, 177 

Lunatic— 

security for costs where plaintiff is, 
84 

Malicious Prosecution — 

action for, not within County 
Courts Acts, 20 
to recover costs of, as damages, 
257 
allowance of short-hand notes of 
evidence at trial of, as instruc- 
tions to counsel, 228 

Mandamus — 

claim for, to be indorsed on writ, 41 

costs in action of, recoverable by 

either party as in ordinary action, 

41 



Mandamus {continued) — 

defendant in action of, may be com- 
manded forthwith or on terms to 
perform duty, 41 

time for performance of duty may 
be extended by Court or Judge, 

no writ of m. now issued m an 
action, 41 

to be by judgment or order, 41 

effect of judgment or order same as 
writ of m. formerly, 41 

party not complying with m. guilty 
of contempt, 41 

where not complied with. Court 
or Judge may order party ob- 
taining judgment or order to do 
act required, 41 

disobedient party to pay the costs, 

41 

mode of ascertaining amount of ex- 
penses, 41 

execution may issue for amount as- 
certained, 41 

fee on sealing writ of, 324 

Maps — 

for use at trial, allowance for, 135, 

218 
fees for copies of, 325 

how to be taken, 311, 314 

Marriage — 

action for breach of promise of, not 
within County Courts Act, 20 

Married Woman — 

can sue and defend as feme sole in 

contract or in tort, 39 
liable on any contract to extent of 

separate property, 39 
not necessary to join husband as 

plaintiff or defendant, 39 
in certain cases husband and wife 

may be jointly sued, 40 
damages or costs recovered by, to 

be separate property, 39 

against, payable out of separate 
property, 39 
extent of liability for antenuptial 

debts, 39 
may sue or defend alone or jointly 

as executrix, administratrix, or 

trustee, 40 
rights and liabilities of legal per- 
sonal representative of married 

woman, 40 
security for costs, 40, 84 
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Masters, see tit. Discretion of Mas- 
ters — 

powers and authority of, 168-173 
as to taxation of costs, 168 

preservation of certain powers of, 
168 

to be respectively assistant to each 
other, 169 

at chambers have no power to re- 
view taxation, 173, 180 
have power only to award costs 
of proceedings before them, 
173, and addenda 

have power to limit or extend time 
for any proceeding before them, 
172 

attendance of, to tax costs, 169 

can only tax on judgment or order, 
168 

actions now assigned to particular, 
169 

to whom action assigned to tax 
costs thereof, 169 

taxation by, where bill of costs 
forms part of an account, 168 
where costs payable out of fund 
or estate, 169 

reference of costs to, for inquiry, 
170 

appeal lies to Judge from order of, 
as to costs, 8 

Mesne Profits— 

claim for, may be joined with claim 
for land, 45 

action for, to recover costs of de- 
fault of appearance in action for 
recovery 01 land, 45, 11 1 

default of pleading, on claim for 
land and mesne profits, 1 14 

VlODELS — 

for use at trial, allowance for, 135, 
218 

VIORTGAGEE — 

Stay of proceedings in ejectment by, 
where mortgagor brings principal, 
interest, and costs into Court, 
117 

Motion, see tit. New Trial— 
costs of, generally, 143 

where person not a party served 
with notice of, 143 
party does not appear in sup- 
port of, 143 
appears to invalid notice of, 

143 



Motion (continued) — 

where Court has no jurisdiction 
to entertain, 144 
costs follow reversal of order of 

Judge at chambers, 144 
form of judgment on, after tral of 
issue, 266 

Municipal Corporations Act, 

1882— 
no action to be brought after six 

months from date of cause of 

action, 38 
tender of amends, 38, 69 
effect on plaintiff's costs of tender 

and payment into Court, 38 
fund out of which defendant's costs 

to be paid, 38 
burgess only can sue for fine for 

acting in corporate capacity when 

unqualified, 38 
notice of action necessary, 39 
security for costs, 38, 87 
defendant's costs taxed as between 

solicitor and client, 39 
plaintiff entitled to moiety of fine 

after payment of costs of action, 

39 

action lies for penalty for corrupt 

practices at municipal election, 
39 

Negligence — 

personal liability of solicitor for 
costs incurred, by 190 (see tit. 
Solicitor) 

New Trial — 

costs of discontinuance after order 

for, 102, 103 
costs of, generally, 142 
motion for, to be made to Divisional 
Court where trial with jury, 142 
to Court of Appeal where trial 
without jury, 142 
amendment, upon terms, of notice 

of motion for, 142 
costs of first trial follow event of 
new trial, 142 

former practice was otherwise 
if event not the same in both 
trials, 143 
costs where Court divided in opinion 

on application for, 143 
party to bespeak Judge's notes taken 
at trial, 143 

fees on application to produce 
notes, 143, 337 
how to be taken, 318 
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Next Friend — 

personally liable to infant plaintiff 

for costs, 36 
although liable fcr costs, is not party 

to action, 36 
primd facie liable for solicitor's bill 

of costs if his name lent as next 

friend, 37 
not generally liable for costs of 

action unsuccessfully defended, 37 
security for costs not required from 

infant where next friend insol- 
vent, 37, 84 
is appointed by Court, therefore no 

security required, 84 

Nolle Prosequi — 

effect of, 107 

costs on, after payment into Court, 

65, 107 
as to whole or part of claim, 107 

as to one or more of several de- 
fendants, 107 

Nonsuit, Judgment of — 

effect of, 105 

costs in case of, 106 

costs of, in penal action, 106 

in action for recovery of land, 106 

after payment into Court, 65, 
106 

where there are several issues, 
106, 165 
certificate for special jury in case 

of, 106 
setting aside, on payment of costs, 

106 

Notice of Action— 

costs of giving, when required by 
statute, allowed as costs in the 
cause, 151, 222 

when costs of, limited by statute, 
223 

Notice of Trial — 

countermand of, by consent or 
leave of Court or Judge, 145 

costs where party does not appear 
at trial pursuant to, 145 
where plaintiff does not proceed to 
execute writ of inquiry, 147 

costs of preparing for trial before 
notice given, disallowed, 198 

Notice to Admit — 

costs of proving documents after, 

133 

unnecessary documents, costs of, 

134, 225 



Notices during Action, see tit. 
Service of Notices — 

extra costs occasioned by unneces- 
sary, disallowed as between party 
and party, 187 

all necessary notices and copies 
given during action allowed as 
costs in cause, 151, 223 

allowance where notice served at 
distance from solicitor's ofhce, 223 
where service effected through 
agent, 223, 224 

service of second notice of adjourn- 
ment or appointment, when dis- 
allowed, 224. 

mode of effecting service of notices, 
224 

Notice of Taxation — 

one day's notice sufficient, when 

necessary to be given, 174 
not necessary where defeadant has 

not appeared, 174 
service of, how effected, 1J4 
affidavit of service of, requisites of, 

174 
effect of want of, where it ought to 

be given, 175 

Oaths and Exhibits — 

allowances provided by scale for, 

288 
fees on taking, 326 

to be taken by stamps, 311, 312 

Official Referee — 

fees in proceedings before, 334 

Official Solicitor — 

costs of, provision for, 191 

Parties— 

claims by plaintiffs, jointly, sever- 
ally, or in alternative, 121 
joinder of defendants where, 121 

substitution of real for wrong 
plaintiff, 121 

misjoinder of plaintiff where 
counterclaim set up, 121 

defendant not wholy interested may 
be joined, 122 

joinder of defendants severally or 
jointly and severally liable, 122 
two or more defendants where 
plaintiff in doubt, 122 

misjoinder or non-joinder of, costs 
of, 122 

application to strike out, 123 

change of, by death, marriage, 
operation of law, 123 
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Patent — 

costs in action for infringing letters 

patent, 47 
proof of particulars to be certified 

by Judge, 48 
tascation of costs of action, 48 

Pau^r — 

within operation of County Courts 

Act,' 23 
admission to sue or defend as, 41 
degree of poverty necessary, 42 
case for counsel, 42 
case to be produced before Court, 

42 
no fees payable to counsel or 

solicitor, 42 
no Court fees, 42 
assignment of counsel or solicitor 

to, 42 
person taking fee from, guilty of 

contempt, 42 
giving fee, to be dispaupered, 42 
date from which order to proceed 

as, takes effect, 42 
formerly not entitled to costs except 

by order of Court or Judge, 43 
taxation of costs ordered to be paid 

to, 43 . 

after admission not liable to defen- 
dant for any costs, 43 

not liable to pay either interlocutory 
or final costs, 43 

liable formerly to pay costs of day, 
failing to proceed to trial after 
notice, 43, 147 

qtuere whether now liable for costs of 
day, 147 

could not formerly amend pleadings 
after demurrer without payment 
of costs, 43 

liable to solicitor for necessary dis- 
bursements, 43 

recovers expenses actually paid to 
witnesses, 44 

set-off of costs in action by, 44 

compromise by, to defeat solicitor's 
lien, 44, 232 

Payment into Court — 

in satisfaction, 58 

in alternative, 58 

in action on bond, 58 

must be pleaded, 58 

notice to plaintiff of payment in, 58 

form, 58 
money payable out to plaintiff" if 

paid in before defence, 59 

or in satisfaction, 59 

or with plea of tender, 59 



Payment into Court {continued) — 

stay of proceedings where plaintiff 
takes out money in satisfaction, 

59 
form of payment out on acceptance, 

59 
money remains in Court if plaintiff 

refuses to accept, 59, 60 

balance, if any, to be paid to defen- 
dant, 60 

repayment of whole amount to 
defendant if successful, 60 

plaintiff entitled to costs on accept- 
ing money paid in, 60 
can sign judment for taxed costs, 
60 

tax costs only where amount 
accepted in full satisfaction, 
61, 62 

plaintiff's right to costs where he 
fails to take money out within 
four days, 60 

effect of County Courts Act, 1867, 
s. 5, 61 

former practice as to payment in, 61 

money paid in by mistake, 61 
taken out by mistake, 62 

costs where only issue as to suffi- 
ciency of sum paid in, 62 
exceptions, 62, 67 

payment in, as to part of claim 
only, 62 

nolle prosequi as to residue of claim 
where money paid in accepted by 
plaintiff, 63 
illustrations, 63, 64 

effect upon costs of payment in 
with denial of liability, 64 
non pros. 65, 107 
verdict for defendant, 65 
withdrawal of juror, 65 

costs of nonsuit, after payment in, 
65, 106 

payment in where actions consoli- 
dated, 65 

money may be paid into Court to 
counterclaim, 65 

pa)niient in, in action of replevin, 65 
in action for libel in newspaper, 

66 
in remitted action, d^i 

qucere whether payment in with 
plea of justification allowable in 
action of libel, 66 

payment in, in actions under 8 & 
9 Vict. c. 93, 67 

form of judgment for costs after ac- 
ceptance of money paid in, 265 

regulations as to, and taking out 
same, 273 <»/ seq. 
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Payment of Costs — 

on, when expression amounts to 
condition or words of agreement 
only, 148 n. (f) 

Penal Action — 

for corrupt practices at Municipal 

election, 39 
security for costs in, 87 

Perusals — 

fees for, not applicable where same 

solicitor for both parties, 224 
allowances for, 224, 225 
scale of, 284 

Plaintiff— 

right of, to costs generally, I et seq, 
may be ordered to pay costs, 

although successful in action, 3 
may be deprived of costs under 

County Courts Act, 21 
costs of, in pauper action, 22 
costs on County Court scale where 

;f 50 or less recovered in action of 

contract, 31, 208, and addenda 
non-joinder or misjoinder of, costs 

of, 122 
when liable for costs of day, 147 

Plans— 

for use at trial, allowance for, 135, 

218 
fees for copies of, 325 

how to be taken, 311, 314 

Pleadings — 

costs of copies of, for use at trial, 
when allowed, 135 
office copies of, 202 

notice to produce documents re- 
ferred to in, 137 

allowance for drawing, includes 

copy, 193^ r . . 

allowances for costs of pnntmg, 

203 

for drawing, 282 

costs of unnecessary prolixity in, 
party to bear, 225 

costs of documents set out in full, 
sometimes allowed, 225 

costs occasioned by not using pre- 
scribed forms of, 225 

fee for certificate of filing of, 327 

Poundage, j^^ tit. Sheriff — 

sheriff entitled to, by statute, 250 
only where there has been levy, 
250 



Poundage {continued) — 

on sum received only, not on 
amount claimed or seized, 251 
if amount marked on writ levied 
and paid to plaintiff, 251 
on a vfiiioiji.fa.y 251 
on levy where execution set aside, 
251 

where parties come to arrange- 
ment before sale by sheriff, 251 
on a writ of elegit, limited to yearly 
value of land, 253 
See tit. Elegit. 

Printing — 

evidence for Court of Appeal, costs 

of, 159 
documents ordered to be printed, 

costs of, 194, 204 
party taking and filing affidavit or 

deposition to print the same, 203 
printed office copy of affidavit or 

deposition to be marked as such, 

203 
printed copies to be supplied to 

other party on pa)niient, 203 

folios of, to be numbered conse- 
cutively, 204 
charge for written copy disallowed 

where party entitled to printed 

copy, 203 
allowance to solicitor of party print- 
ing for copy for printer, 205 
amount actually paid by solicitor for 

printed copies properly taken to 

be allowed, 205, 284 
special allowance for document 

printed in foreign language or as 

fac-simile, 205, 283 
allowances to printer for printing, 

205, 283 

for printing include attendances 
on printer, 205, 284 
additional allowances for printing 

and taking printed copies, 205, 

284 

for printed copies for Court, Judge, 
or counsel, when not to be al- 
lowed, 205, 284 
allowance for inserting amendments 

into printed copies, 205, 284 

Prolixity — 

costs where prolix writs and in- 
dorsements used, 225 
where pleading prolix, 225 

costs of interrogatories struck out 
because prolix, 225 
title of affidavit when unneces- 
sarily prolix, disallowed, 226 
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Proof of Documents — 

costs of, after notice to admit, 133 

evidence of admission, 133 

costs of notice to admit or produce 

unnecessary documents, 134 
expenses of witness producing ori- 
ginal document, 135 
stamping document, 135 
procuring, secondary evidence, 

135 

Public Health Act, 1875 — 

action under statute, against local 
authority or any member thereof, 

37 
notice of action necessary, 37 

period within which action must be 
brought, 37 

venue is local, 37 

tender of amends, 37, 69 

payment into Court where tender 
insufficient, 37 

defendant entitled to full costs if 
plaintiff nonsuited, 37 
or judgment for defendant, 37 
or jury find generally for defen- 
dant on plea to whole action, 37 

" full costs, meaning of, 37 

Recovery of Land, action for {see 
tit. Land) 

Reference of Solicitor's Bill of 
Costs to taxation, 236 
see tit Bill of Costs 

Refreshers — 
to counsel, 210 

Registrar {see also tit District Reg- 
istrar) 

form of judgment on certificate of, 
of County Court, 264 

Relief sought — 

when obtainable in County Court, 
26 et seq. 

effect of County Courts Act upon 
plaintiffs right to costs, where 
more than ^50 recovered, 28, 30, 

32, 33 

where less than ^50 recovered, 

30, 33 

Remanet — 

costs of making cause, when costs 
in the cause, 151 



Remitted Action — 

costs of, County Court Judge has 

jurisdiction over, 32 

High Court has no jurisdiction 
over, 32 
payment into Court allowed in, 66 

Replevin — 

security for costs in, from defendant, 

85 

practice as to signing final judg- 
ment for amount of bond, 113 {b) 

Retainer — 

master, on taxation, cannot enter 
into question of, if disputed, 190 

Retainers to Counsel — 

not allowed on taxation between 
party and party, 208 

Review of Taxation — 

application to Judge for, 179 

time within which, to be made, 

179 
evidence on hearing of, 179 
can be made only after allocatur 
signed, 180 

by master before signing allocatur, 
179 

where discretion of master im- 
pugned, rule on which Court 
act when considering applica- 
tion for, 181 

where party taxes and signs final 
judgment without notice to tax 
when necessary, 175 

master at chambers has no power 
to review taxation, 173, 180 

Scientific Persons — 

allowances to, where questions re- 
ferred to, 172 

Searches — 

Court fees for, 327 

Security for Costs — 

object of rule requiring, 70 
where plaintiff resident out of juris- 
diction, 70 

what constitutes sufficient absence 
abroad, 70 
not ordered if plaintiff within juris- 
diction when application made, 

71,73 
order for, not rescinded when once 
made and security given, 72 
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Security for Costs [continued)^ 

compulsory residence abroad not 
sufficient ground for order for, 72 
English officers, soldiers, sailors, 
peers, ambassadors and suite, ex- 
empt, 72 
foreign sovereign resident abroad, 

who trades, not exempt, 73 
not required from persons residing 
in United Kingdom, 73 
nor from plaintiff where counter- 
claim founded on distinct cause 
of action, 74 
nor where several plaintiffs, one of 
whom is within jurisdiction, 75 
_ nor where plaintiflf has real pro- 
perty within jurisdiction, 75 
nor where action by executor or 
administrator, 76. 
assigncre of bankrupt, 77 
nor in actions under Lord Camp- 
beirs Act (8 & 9 Vict c 93), 

nominal plaintiff, resident abroad, 
and suing for benefit of third 
party, must give, 76 

where insolvent plaintiff sues as 
mere nominee, 78, 80 

when to be given by trustee of 
bankrupt plaintiff, 81 

poverty of plaintiff no ground for 
order for, 78 

where plaintiff no visible means, 
case may be sent to County 
Court, 79 

in replevin, 85 
interpleader, 85 
actions for recovery of land, 86 
penal action under Municipal 
Corporations Act, 1882, 87 

under Debtors' Act, 1869, 91 

when and how to be given, 88, 91 

application for, to be made by sum- 
mons, supported by affidavit, ^ 
how made formerly, 89 

time from which order for, reck- 
oned, 91 

not confined to future costs, but 
extends to costs already incurred, 
90 

fresh security may be ordered, 90 

action may be dismissed if security 
when ordered not given, 90 

bond for, to be given to party re- 
quiring security, 91 
fee payable on taking, 91, 337 

in Court of Appeal, 159 

form of order to give, or try in 
County Court, 271 



Seduction — 

action of, not within County Courts 
Acts, 20 

Sequestration — 

writ of, when issuable, 254 

not to be issued for costs without 
leave, 254 

Service of Notices — 

allowances for service or filing in 
lieu of service, 223, 279 
where notice served at distance 
from solicitor's office, 223, 279 
by agent, 223, 224, 279 
where several attendances to 
effect service, 223, 279 
service effected out of jurisdic- 
tion, 223, 279 
where more than one notice served 
together, only one fee allowed for 
service, 223, 280 
/ various allowances for, 223, 224 
allowances for service, include 
copies, unless otherwise pro- 
vided for, 224, 280 
service of second notice of adjourn- 
ment or appointment, when dis- 
allowed, 224, 280 
mode of effecting service, 224 

Set-off of Costs — 

allowed between party and party, 

notwithstanding solicitor's lien, 

186, 230 
interlocutory costs, 230 
final costs, 230 
where several defendants, some of 

whom succeed, 230 
costs of different actions, 230 
costs in inferior Courts, 231 
debt may be set off against costs, 

231 

Sheriff, see tit. Poundage — 

costs of, in interpleader proceed- 
ings, 244, 245 

poundage, fees and expenses of, for 
levying execution, 250, 251, 253 

expenses of execution, meaning of, 
250 

extra expenses not allowed to, 251 

penalty for extortion by, or by his 
officers, 251, 252 

non-liability of solicitoi to, for fees, 
252 

indorsement of writ of execution 
with direction to, 252 
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Sheriff (continued) — 

saving as to fees of, executing order 
of arrest under Debtors' Act, 
addenda 

table of fees to be taken by, 303 

Shorthand Writer's Notes — 

of evidence, not generally allowed, 

227 

special direction of Court neces- 
sary before allowance made, 
227 
of argument, not allowed, 227 
allowance for, when used in Court 

of Appeal, 227 

application for, to be made before 
judgment entered, 227 
Court of Appeal has power to 

allow, if used, whether taken for 

purposes of appeal or not, 227 
duty of solicitor as to informing 

client, when about to incur costs 

of, 228 
allowance for, as instructions to 

counsel, 228 

Showers — 

appointment of, on view, 154 
fees payable to, 154 

Slander— 

costs in action of, follow event, 9 
action of, not within County Courts 
Act, 20 

Solicitor — 

liability of, personally for costs of 
non-attendance on summons at 
chambers, 131, 132 
on personal undertaking to pay 

costs, 191 
for costs incurred improperly, 
fruitlessly, by undue delay or 
misconduct, 170 
reference to master to report, 170 
where proceedings ignorantly or 
negligently taken, 191 
or taken without authority, 191 
allowances where solicitor has more 
than one place of business, 182, 
187 

where solicitor same for both 
parties, 185 

one solicitor for several defen- 
dants, 185 
no costs recoverable where solicitor 

unqualified, 186 
objection to unqualified solicitor, to 
be taken on taxation, 186 



Solicitor {^continued) — 

costs of, when suing or defending in 

person, 187 
duty of, to advise client about to 

incur unnecessary expenses, 189, 

228 
lien of, for costs, 231 
action by, on bill of costs {see tit. 

Bill of Costs) 
may take security from client for 

future fees, charges, &c., 240 
agreement by, for costs [see tit. 

Agreement by Solicitor) 
allowance on higher scale between 

solicitor and client where bill 

referred to taxation, 240 

Solicitor and Client, ste tit. 
Taxation of Costs — 

taxation of costs between party and 
party as between, 187 
between solicitor and his client, 

187 

expenses of drafts settled by con- 
veyancing counsel by direction of 
Court or Judge not allowed as 
between, unless otherwise or- 
dered, addenda 

Special Case — 

may be stated by consent of parties, 

95 

or by order of Court or Judge, 95 

form in which to be stated, 95 
disallowance of costs incurred by 

departure from form, 95 
Court may draw inferences of law 

and fact, 95 
to be printed by plaintiff, 95 
printed copies of, for use of judges, 

95 
where married woman, infant, or 

person of unsound mind is a 

party, 96 

entry of, for argument, 96 

agreement by parties as to payment 

of fixed amount and costs, 97 

not subject to stamp duty, 97 

execution may issue on judgment, 

97 
fee on filing, 326 

how taken, 312 

Special Jury — 

order for, may be made at any time, 

i55» 156 
rule for, to be obtained on affidavit, 

155 
costs of, discretion of Judge as to, 

155 
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Special Jury (continued) — 

discretion not interfered with except 

on special grounds, 156 
costs of, are not costs of the day, 156 
certificate for, when to be applied 

for, 155 
where certificate refused, 155 
party applying for, pays fees in first 

instance, 155 
fees payable to, 156 
where " good jury " on writ of 
inquiry selected from special 
jury list, 156 

Stamping Documents — 

expenses of, not allowed on taxa- 
tion between party and party, 

135 

Stamps — 

duty of Court officials to cancel, 
322 

Staying Proceedings— 

on payment by defendant of debt 
or liquidated demand and costs 
indorsed upon writ, 116 
costs may be taxed, 116 

even where plaintiff accepts 
payment within four days, 

117 

where defendant pays less sum 
than that indorsed on writ, 118 

where plaintiffs claim on writ is 
excessive, 116, 117 

indorsement is obligatory, but may 
be amended, 116 

in action on bill, 117 
bond, 117 
judgment, 117 
ejectment by mortgagee, 117 

practice as to, 117 

on payment of claim and costs, 
where several actions by under- 
writers consolidated, addenda 

Stet processus— 
costs on, 107 

Subpcena — 

for costs, not to be issued, 249, 254 
fee on sealing writ of, for witnesses, 

324 

Subsistence Money — 

allowance for, in discretion of 

master on taxation, 220 
principle upon which allowance 

made, 220 
foreign witness, 221 



Subsistence Money {continued) — 

question whether witness brought 
over for purpose of cause, is 
for master to decide, 221 

Summons for Directions {see tit. 
Directions). 

Summons to Stay Proceedings 
{see tit. Staying Proceedings). 

Summons, writ of {see tit. Writ of 
Summons). 

Surety — 

recovery of costs by, as damages, 

257 
costs recoverable by joint surety, 

258 

Talesmen — 

fees payable to, 157 

Taxation of Costs — 

the various modes of, 184 
between party and party, 184 

to what costs confined, 184 

usual allowances by master upon, 
184 

unnecessary costs not allowed, 
185 

allowances where same solicitor 
for both parties, 185 
where one solicitor for several 
defendants, 185 

lump sum in lieu of taxed inter- 
locutory costs allowed, 184 

set-off of costs and damages as 
between, 186 

extra costs not payable as 
between, 186 

of service of unnecessary 
notices disallowed, 187 

full costs taxed as between, 186 

no costs recoverable as between, 
where solicitor unqualified, 186 
money paid sometimes recover- 
able as between, 187 

objection that solicitor unquali- 
fied to be taken on taxation 
between, 186 

allowance where solicitor has two 
places of business, 182, 187 

where party sues or defends in 
person, 187 

where solicitor sues or defends in 
person, 187 

expenses of drafts settled by con- 
veyancing counsel not allowed 
without order, addenda 
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Taxation of Costs {continued) — 
the like as between solicitor and 
client, 187 
principle on which costs taxed, 

187, 188 
certain costs not allowed, 188 
journeys, 188 
witnesses, 188 
counsel, 188 
order or rule of Court should in- 
clude extraordinary costs, 188 
between solicitor and his client, 189 
unnecessary costs and expenses 
not allowed, 189 
shorthand notes, 189 
extra counsel and fees, 189 
duty of solicitor as to advising 
client about to incur, 189 
costs of application to strike out 
scandalous matters in affidavits 
payable, 192 
different principle on which costs 
iaxed as between, and party and 
party, 190 
master to determine whether busi- 
ness necessary, 190 

but not whether beneficial, 190 
costs of proceedings ignorantly or 
improperly taken by solicitor dis- 
allowed, 191 

or taken without authority, 191 
liability of solicitor personally for 
costs incurred improperly, negli- 
gently, or by misconduct, 190 
reference to master for inquiry, 
170, 190 

notice of, to client, 191 
on undertaking, 191 
expenses of drafts settled by con- 
veyancing counsel of Court not 
allowed as between, without 
order, addenda 
costs of, where party tenders costs 
before taxation, 172 
where party guilty of neglect or 

delay on taxation, 172 
allowances for, 182, 183 
where one-sixth taxed off, 183, 236 
order referring to taxation unneces- 
sary where action or motion dis- 
missed with costs, 172 
where costs given by general or 
special order, 172 
power of master to limit or extend 

time for, 172 
where final judgment entered in 

district registry, 173 
master at chambers cannot review, 
173 {see also tit. Review of 
Taxation) 



Taxation of Costs [continued)— 

Court will not make order as to 

principle on which costs to be 

taxed, 180 
fees payable on, 335 

for certificate of result of, 331 

how to be taken, 315 

Tender — 

when pleaded, money to be paid 

into Court, 58 
plaintiff not entitled to costs if he 

takes money out of Court, 67 
if issue joined on plea, costs follow 

result of issue, 67 
of amends, in actions against 

Justices of Peace, 68 

special constables, 68 

parish constables, 68 

county police, 69 

metropolitan police, 69 

Term Fees — 

allowed after appearance entered, 

228 

where proceeding taken in cause 
or matter, 228 
former practice as to allowance, 

228, 229 
allowance provided by scale for, 288 

Third Party — 

leave to serve, with notice, 124 

contents of notice, 124 

form of notice, 124 
appearance by, 124 

default of, admits judgment 
against defendant, 125 

where plaintiff afterwards suc- 
cessful, 125 
judgment by default of appearance 

by, and defendant, 125 
trial of questions as between, and 

defendant, 125 
leave to, to defend action or appear 

at trial, 126 
costs as between, and other parties 

to be decided by Court or Judge, 

126 
notice to co-defendant treated as, 126 
may be ordered to pay costs of un- 
successful defendant, 126 
costs of, may be ordered to be paid 

by defendant where action settled, 

126 

Time— 

costs of application to extend, in 
discretion of taxing master in 
general, 131, 212 



368 



Index. 



TiMF. {continued) — 

Costs of one extension of, to be 
allowed unless master satisfied of 
necessity of more, 131, 212 

Tort— 

test as to whether action founded 

on, 23, 24, 25 
effect of County Courts Act upon 

plaintiff's right to costs in action 

of, 21, 32 et seq. 

Travelling Expenses — 

allowances to witnesses for, 216 

Treble Costs— 

abolished, 213 

substitution of indemnity for, 213 

mode of calculating, when given, 

214 
treble damages included treble costs, 

214 

exception, 214 

Trial— 

party to bespeak Judge's notes taken 

at, on motion for new trial, 143 
fees payable for notes, 143, 331 

how taken, 322 
costs where cause struck out at, 146 
form of judgment after, with jury, 

263 

without jury, 263 

of questions of fact by referee, 
263 

where none entered at trial with 
jury, 265 

on motion after trial of issue, 266 
fee for certificate of result of, how 

taken, 314 

Venditioni exponas — 

writ of, when issuable, 253 

View — 

order for, may be obtained ex parte 

by consent of the parties, 153 
rule for, how obtained, 153, 154 
appointment of showers, 154 
deposit to be made with under 
sheriff for expenses of, 154 
scale of fees to be paid out of, 154 
disposal of balance of, 154 

Visible Means — 

case may be sent to County Court 
where plaintiff has not, 79 



Warrant of Attorney — 

must be filed before judgment 

signed, 202 
fees payable on filing, 202, 326 ^ 

to be paid by stamp, 202, 312 

Warranty of Authority as agent — 

recovery of costs as damages in 
action for breach of implied, 258 

Withdrawal of Juror — 

costs on, 167 

after pa3rment into Court, 65 

Witnesses — 

expenses of producing witness on 
hab. Corp. ad test., costs in cause, 

allowance for, in discretion of 

master, 214 
number of, to be allowed, in discre- 
tion of master, 214 
reasonable expenses of, at trial 

allowed, 214 
if not present at trial, disallowed, 

215 
if present at trial, allowed, although 

not called, 215 
, should be countermanded if ren- 
dered unnecessary by alteration 

of pleadings, 215 
expenses of, arriving after cause 

referred, disallowed as costs in 

cause, 215 

at reference are costs of reference 
and not of the cause, 215 

when rejected at trial or by 
arbitrator, disallowed, 215, 220 

when supporting successful and 
unsuccessful issues, allowed, 
215 
although not subpoenaed may be 

allowed, 216 
if subpoenaed on both sides not 

entitled to any latter allowance 

on that account, 216 
attendance of party as witness, 216 

solicitor called as witness, 216 
travelling expenses, 216 
attendance by, in several actions, 

217 
no allowance for contingent losses 

by, 217 
deposit of expenses of officer of 

Central Office as witness, 217, 325 

undertaking to pay further ex- 
penses not answered by deposit, 
217, 326 
scientific witnesses, 217 
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/iTNESSKtS {continued) — 

expenses of, qualifying to give evi- 
dence, allowed, 217 

test is whether expenses reason- 
ably incurred, 218 
interpreter allowed, 218 
'■laps, plans, and models allowed, 

218 
time of attendance of witnesses, 219 
professional witnesses, 219 
expenses of, when examined before 

arbitrator allowed, 219 
allowance for detaining a witness, 

22o(j(?(?tit. Subsistence Money). 

principle upon which allowance 
made, 220 

foreign witness, 221 
materiality of, must be sworn to, 

176, 221 
question of materiality is for master 

on taxation, 221 
if no affidavit of increase, expenses 

are limited, 176 
expenses of, must have been actu- 
ally paid before the master will 

allow them, 176, 221 
old scale of allowances for, 299 
fee on sealing writ of subpoena 

for, 324 
fees on examination of, by officer of 

Court, 328 

Work and Labour — 

allowances for, when properly per- 
formed, 229 



Writs of Execution— 

{See tit. Distringas nuper vice 
coMiTEM, Elegit, Execu- 
tion, Fieri facias, Fieri 
Facias de bonis ecclesias- 
Ticis, Sequestration, Vendi- 
tioni exponas). 

fee on sealing, 325 



Writ of Summons — 

stay of proceedings on payment 

of debt and costs indorsed on, 

116 
taxation of costs where proceedings 

stayed, 116, 117 
amendment of indorsement on, 

116 
final judgment under Order 14, 

where specially indorsed, 118, 

119 
where several writs served together, 

one fee only for service allowed, 

223, 280 
costs occasioned by use of prolix 

forms of, or indorsements on, 

225 
form of indorsement on, for costs, 

261 
fee on sealing, 324 

where writ concurrent, amended 
or renewed, 324 

how taken, 319, 320 
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' MENT (10th EDITION) : 

By W. C. Glen and Alex. Glen, M.A., LL.B., Barristers-at-Law 

In the Press. 

THE EDUCATION ACTS MANUAL (16th EDITION).^ 

By Hugh Owen, Barrister-at-Law. In the Press. 

THE LOCAL LOANS OF ENGLAND AND WALES : 

Being an exposition of the Law relating to the Borrowing of Money 
by Local Authorities, together with other practical information in 
respect of Local Securities. Demy 8vo., Cloth, 21s. 

THE MUNICIPAL CORPORATIONS ACT, 1882: 

And Provisions of the Ballot Act and Corrupt Practices Prevention 
Acts, applicable to Municipal Elections, and other Statutes, with 
Notes. By Hugh Owen, Barrister-at-Law. 

Demy 8vo., Cloth, i2s. 6d. 

PENFOLD ON RATING (NEW EDITION): 

By Alex. Glen, M.A., LL.B., Barrister-at-Law. in the Press. 
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By T. Baker, Barrister-at-Law. Crown Bvo., Cloth, 8s. 
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By T. Baker, Barrister-at-Law. Crown 8vo., Cloth, 5s. 
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Crown 8vo., Cloth, lOs. 
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By C. Stewart Drewry, Barrister-at-Law. • 

Crown 8vo., Cloth, 3s. 6cl. 



A DIGEST OF LIOENSING CASES : 

By Charles Fortescue, Solicitor. Crown 8vo., Cloth, 3s. ed. 

THE LAW RELATING TO WEIGHTS, MEASURES, AND 
WEIGHING MACHINES : 

By G. C. Whiteley, Barrister-at-Law, Crown 8vo., Cloth, 6s. 

THE LICENSING LAWS : 

By G. C. Whiteley, Barrister-at-Law. Crown 8vo., Cloth, 5s. 
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By Alex. Chas. Nicholl and Ar i hur J. Flaxman, Barristers-at- 
Law. Crown 8vo., Cloth, 8s. 6d. 
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By W. C. Glen and Alex. Glen, M.A., L.L.B., Barristers-at-Law, 

Crown 8vo., Cloth, 5s. 

THE LAWRELA TING TO VACCINA TION (SIXTH EDITION) : 

By Danby p. Fry, Barrister-at-Law. Crown 8vo., Cloth, 5s. 
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Being the Sale of Food and Drugs Acts, 1875 ^ind 1879, with 
Notes, Cases, and Extracts from Official Reports. In the Press. 

THE LAW OF PRISONS IN ENGLAND AND WALES : 

By R. Wilkinson, M.A., Barrister-at-Law. 

Crown 8vo., Cloth, 6s. 

THE LAW AS TO POLLUTION OF RIVERS : 

By Alex. Glen, M.A., LL.B., Barrister-at-Law. 

Crown 8vo., Cloth, 2s. 6d. 

THE LUNACY LAWS (SECOND EDITION): 

By Danby P. Fry, Barrister-at-Law. Demy 8vo., Cloth, 21s. 
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AND PARLIAMENTARY (SECOND EDITION) : 

By Hugh Owen, Barrister-at-Law. Crown 8vo., Cloth, 3s. 6d. 
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EDITION) : 

By W. C. Glen -and Alex. Glen, M.A., I.L.B., Barristers-at-Law. 
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